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Of Attions founded upon Torts. 
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IN NN ODU ri 0 
3 
PART Tn FIRST. 


I. was for their mutual Conveniency and De- 

fence that Men firſt entered into Society, there- 

by ſubmitting themſelves to be governed by cer- 

tain Laws, that they might in Return enjoy the 

Benefit and Protection of them. Legum denique cicero pro 
idcirco omnes ſervi ſumus, ut liberi efſe poſſumus. 2 


Hence 


An INTRODUCTION, &c. 


Hence the End of the Law is to preſerve Men's 
Perſons and Properties from the Violence and In- 
juſtice of others ; and for that Purpoſe it does, in 
all Inſtances of an Injury being committed, either 
inflict a Puniſhment, upon the Party offending, or 

give a Recompence to the Party injured. 


The Method preſcribed by the Law for getting 
at ſuch Recompcace is what is properly termed - 
an Action: Therefore leaving criminal Proſecu- 
tions, by which Puniſhmeats are inflicted, to the 
Diſquiſition of others, I will in this firſt Part of 
my Work take Notice of the Injuries for which an 
Action may be brought, and by what Evidence it 
may be ſupported; and alſo conſider what De- 
fence may be made by the Perſon againſt whom the 
Action is brought, and what is the proper Man- 
ner of taking Advantage of it. 


BOOK 


BOOK I. 


For what Injuries affecting the Perſon an 
Action may be brought. 


"HE Injuries on Account of which an Action may 
be brought, are ſuch as either affect the Perſon, or 
the Property of the Party. 


Thoſe which affect the Perſon are, 
1. Slander. 
2. Malicious Proſecution. 
3- Aſſault and Battery. 
4 Falſe Impriſonment. 
5. Injuries ariſing from Negligence or Folly. 
6. Adultery. 


CHAPTER I. 


Of Slander. A Vp 37 


872 is defaming a Man in his Reputation by 
ſpeaking or writing Words which affect his Life, 
Office, or Trade; or which tend to his Loſs of Prefer- 
ment in Marriage or Service; or to his Difinheritance ; 
or which occaſion any other particular Damage. 

If Slander be ſpoken of a Peer or other great Man, it 
is called by a particular Name, *candalum Magnatum, 
and 1s puniſhable in a particular Manner, viz. by Im- 
priſonment, by e. 1. c. 34. as well as rendering Da- 
mages to the Perſon injured, to be recovered in an 
Action founded upon the ſecond of R. 2. tam pro Do- 


ming 
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» 

4 Co. 12, 13. mino Rege uam 1 And this Stat ute is 4 general 
> Mod. 98. Law of which the Court will take Notice, and therefore 
166, 
Cr. Car. 135. it need not be recited in the Declaration, (yet if the 
Plaintiff undertake to recite it and miſtake in a material 

Point, it is incurable :) but it muſt he ſhewn that the 

Plaintiff was unus Magnatum at the Time of ſpeaking 

the Words, elſe the Action will not be maintainable. It 


1 Vent. 60 has been ſaid there is a Difference between an Action 


Mo. 155. 


mon Action of Slander ; that the Words in the one Caſe 
ſhall be taken in in mitiori Senſu, and in the other in the 
worſt Senſe againſt the Speaker, that the Honour of ſuch 
great Perſons may be preſerved : But this Difference 
ſeems no longer to ſubſiſt; becauſe the old Rule, that 
Bradley ord Words ſhall be taken in mitiori Serſu is now exploded, 
Meſſon, M. and the Rule at this Time is that they ſhall be taken in 
9s the ſame Senfe, as they would be 9 by thoſe 
2 Mod. 159 who hear or read them, and for that Purpoſe all the 
Words ought to be taken together. 
Ward v. Rey- The Detendant ſaid to the Plaintiſf, I now you very 
nold, Fal. 12 well, how did your Huſband die ? The Plaintiff anſwer— 
5 ed, © As you may, if it pleaſe God.” The Defendant 
replied, No, he died of a Wound you gave him. On Not 
guilty, there was a Verdict for the Plaintiff; and on 
Motion in Arreſt of Judgment, the Court held the Words 
actionable, for they are in the whale Frame of them 
ſpoken by Way of Imputation. Parker Ch. ] aid, It 
is very odd, that after a Verdict, a Court of Juſtice 
fonld be trying whether there may not he a Cafe in 
which Words ſpoken by Way of Scandal might be inno- 
cently faid ; whereas if that were in Truth the Caſe, the 
Defendant might have juſtified. 

Yet perhaps many Words would he holden to be ac- 
tiomable | in the Cafe of a Peer, that would not be deemed 
fo in the Caſe ot a private Perſon ; as in the Marquis of 
Dorcheſter's Caſe, Temp. Gar. 2. © He is no more to 

Mich. 23 be valued than that Dog that lies there.“ So in the Caſe 

Car. 2. B. R,. of the Farl of Peterborough and Stanton, « The Earl of 
Peterborough is of no Eſteem in this Country, no Man of 
Reputation has any Eſteem for him, no Man will truſt 
him for Two-pence, no Man values him in the Country ; 
[ value him no more than the Dirt under my Feet.“ 


1 In Offices of Profit, Words that impute either Defect ot 
Prinn, Sals., Underſtanding, Ability or Integrity, are actionable; but in 
s thoſe of Credit, Words that impute only Want of Ability, 


arc 


grounded under the Statute de Scand. Magn and a com- 
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are not actio able, becauſe a Man cannot help his want 70 
of Ability as he can his want of Honeſty. In either Caſe Ibid. 


Charging him with Inclinations and Principles, which 


ſhew him unfit, is ſufſicient without charging him with 


f any Ad; as to ſay of a Juſtice ot Peace, or Member ot 
Parliament, “he is a Jacobite, and for bringing in the 


Pretender. j 
The charging another with a Crime of which he can- 4 C0. 16. 

not by any Poſſibility be guilty (as killing a Man who 1s 

then living) is not actionable, becauſe the Plaintiff can 

be in no Jeopardy from ſuch a Charge, but ſuch Matter 


: muſt he pleaded ſpecially, and cannot be given in Evi- 


dence on the General Iſſue, otherwiſe than in Mitigati- 
on of Damages. 
An Action lies not for the ſaying—* Thou art a Cr. J. 114. 


Thief, for thou haſt ſtolen ſuch a Thing, (Ex. gr. a 


Tree) the Stealing whereof appears to be no Felony, for 
the ſubſequent Words ſhew the Reaſon of calling him 


nnn 


n eee 


Thief; but when he ſays, © Thou art a Thief, and 

haſt ſtolen ſuch a Thing,” the Action lies for calling 

him a Thief; and the Addition ' Thou haſt ſtolen” 

is another diſtin& Sentence by itſelf, and nat the Rea- 

ſon of the former Speech, nor any Diminution thereof. 
Though two Perſons ſay the ſame Words, you cannot Subly and 


have a joint Action; but where an Action was brought Mat. Tr. 20G. 


againſt two for charging the Plaintiff with Felony, and *. 
procuring her to be indicted, it was holden good: For 
Crimen imponere ſuppoſes an Act, and is a Tort; and, 
like every other Tort, may be proved againſt Two, and 
the One only be found guilty. 


It was formerly holden that the Plaintiff muit prove the 2 Ro. Abr. 71g, 


Words preciſely as laid; but that ſtrictneſs is now laid 

aſide, and it is ſufficient for the Plaintiff to prove the 
Suhſtance of them. However, if the Words be laid in 

the third Perſon, E. g. He deſerves to be hanged for a Note Avarillo, v. 


he forged on A. Proof of Words ſpoken in the ſecond Per- Rogers, Cuild- 


* 


g , p hall Sittings 
lon, E. g. You deſerve, &c. will not ſupport the Declara- Trinity Term 


tion: For there is a great Difference between Words 1733, before 


ſpoken in a Paſſion to a Man's Face, and Words ſpoken Lord Mansfield. 


deliberately behind his Back. If the Colloquium al- 

ledged be neceſſary to maintain the Action, it muſt be 

proved; as where Words are laid to he ſpoken of one 

with Reſpect to his Office or Trade. So if it be laid that gage and 
the Defendant in Clauſa Ecclifie Litchfield ſpoke the Roberts, Salk. 


Words, it, has been holden that the Place not being 604. Per Den- 


te ton J. at Straf- 
laid as a Venue, but as a Deſcription of the Of— tord, 2739. Qu, 


ence, it is a Circumſtance that mult be proved; but 
| it 


f 2 es er er RE een — * 


6 


Tr. per pais 
390. 


een v. 
Drake, Salk” 
660. 


6 M. 216. 


Rev. =. Nutt, 
2 G. 2. per 
Raymond, 
Gvildhall, 

1 Saund. 132. 


Str. 7. Rex 


v Middle- 
ton, 


Gueſt and 
Loyd, 


An Introduction to the Law 
if the Words are laid to be ſpoken before A. and others, 


it is ſufficient to prove them ſpoken in the Preſence of 
others only. 

In an Information ſor a Libel in ſetting forth a Sen- 
tence, the Word (nor) was inſerted for (not) but the 
Senſe was not thereby altered; upon Not Guilty and a 
ſpecial Verdict, the Court ſaid Cujus guidem Tenor im- 
ports a true Copy. 2. This was not a Tenor by Reaſon 
of the Variance. 3. There is a Difference between 
Words ſpoken and written; of the former there could 
not be a. Tenor, ior want of an Original to compare 
them with; and therefore where one declares for Words 
ſpoken, Variance ia the Omiſſion or Addition of a Word 
is not material, if {© many of the Words be proved and 
found as are in themſelves actionable: And per Holt, 


there are two ways of deſcribing a Libel or other Writing 


in pleading ; by the Words, or the Senſe ; by the 
Words, as if you declare Cujus Tenor Sequitur, and 
there if you vary it is fatal. By the Senſe, that the De- 
fendant made a Writing, and therein ſaid ſo and fo, in 


which Caſe, Exactneſs of Words is not ſo material. 


And note, that it has been holden, that Proof of a 
Libel being fold in a Shop by a Servant, though the 
Owner know nothing of the Contents, or of its coming 


in or going out, is ſuſſicient to convict the Owner of 


the Shop. In Lake and King, (which was an Action 
for printing a Lihel) it was holden that an Action would 
not lie for printing a Petition to Parliament, and de- 
livering it to the Members, it being agreeable to the 
Courſe and Proceedings in Parliament. And Cutler and 


Dixon, 4 Co. 14. is to the S. P. But where Oryead ex- 


hibited a Bill in the Star-Chamher againſt Sir R. Buckley, 
and charged him with divers Matters examinable in the 
ſaid Court, and further that he was a Maintainer of Pi— 
rates and Murderers, and a Procurer of Piracies and Mur- 
ders, it was holden that an Action lay for the Words 
not examinable in the ſaid Court. | 

N. B. If A. ſenda Libel to London to be printed and 
publiſhed, it is his Act in London, if the Publication be 
there. | 

If an Action be brought for Words that are not in them- 
ſelves actionable, if the Plaintiff do not prove the ſpecial 
Damage laid in the Declaration, he muſt he nonſuited, 
becauſe the ſpecial Damage is the Giſt of the Action; 
but where the Words are of themſelves actionable, if the 
Words be proved the Jury muſt find for the Plaintiff, 
though no ſpecial Damage be proved. f 

ut 
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But though the words be in themſelves actionable, yet Gare v. Brit. 
the Plaintiff is not at liberty to give Evidence of any Loſs Ch. 2 1 
or Injury he has ſuſtained by the ſpeaking of them, un- M. 1246. 
leſs it be ſpecially laid in the Declaration. 

And where he has once recovered Damages, he cart Fitter v. Veat 
| 2} after bring an Action for any other ſpecial Damage, whe- ©* K. B. 542+ 
ther the Words be in themſelves actionable or not: But 
though he cannot give Evidence of any Loſs or Injury 
not laid in the Declaration, yet after he has proved the 
Words as laid, he may give Evidence. of other Expreſſi- 
ons made Uſe of by the ——— as a Proof of his ill 
Will towards him. 

In an Action for Words per quad Matrimonium amifit The Cafe of 
with F. S. for the Detendant it was proved that J. §. Sir Ch Ge- 
was the Plaintiff's Aunt, and therefore could not marry dad Bait, 
him; but per Rayni-nd and Mithens, the Right of the ONE 2 
* Marriage ſhall not now be tried; it is ſufficient that they 4. 
intended to marry and that the Woman for tha: Cauſe 
© refuſed: Tamen 2 Whether juch Determination can be 
ſupported by any principle of Law. 
| If an Action be brought for calling the Plaintiff's Wife ; Lev. 145. 
|? a Bawd, per quod J. F. has left off coming to the Houſe, 
the ſpecial Damage being the Giſt of the Action, it ought 
not to be laid ad Damnum ipſorum ; but where the Atti- Grove ard 
on is brought for Words in themſelves actionable, and ng * TID 
no ſpecial Damage laid, there ſuch Concluſion is right, Iba. 
for the Action ſurvives : And nate, That ſaying general- 
ly, per quod ſeveral Perſons left his Houſe, without nam- 
ing any, is not laying a ſpecial Damage. 

In an Action for theſe words, “ You are a Thief, and Browning v. 
I will prove you ſo :* The Plaintiff declared, that by Rea- Newman, 
fon of theſe Words, one John Merry, and divers other?“ 2 
Perſons, who were his Cuſtomers, left off dealing with 
him. Upon the Trial the Plaintiff proved the Words, 
and the ſpecial Damage as to Merry, and would have 
' 2? gone on as to the others; But per Raymond Ch. Juſt— 
Where the Words are not actionable, but the ſpecial 
Damage is the Giſt of the Action, this Sort of Evidence 
is allowed though the particular Inſtances of ſuch Dama- 
ges are not ſpecified in the Declaration; but where the 
Words are actionable, particular inſtances of ſuch Dama- 
ges ſhall not be given in Evidence, unleſs particularized 
in the Declaration. However, he admitted the Plaintiff 
cẽtdo give general Evidence of the Loſs of Cuſtomers : But 
modern Practice docs not ſeem to warrant this Diſtinction. 


ö Where 


en & i. 


Ceare v. 
Britton. 
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Wilkins, 
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1 Barnes 337. 
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4 Co. 13. 

2 Mod. 166. 
1 Saund. 120, 
Burr, $07, 
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Where Words are ſpoken in Confidence and without 
Malice, no Action lies; therefore where A. a Servant, 
ech ge an Action againſt her former Miſtreſs for ſaying 


to a 


ady who came to inquire for the Plaintiff's Cha- 
er that ſhe was ſaucy and impertinent, and often lay 
out of her own Bed: but was a clean Girl, and could do 
her work well ; though the Plaintiff proved than ſhe was 
by this Means prevented from getting a Place; yet per 
Lord Mansfield, this is not to be conſidered as an Action 
in the common Way for Defamation by Words; but 
that the Gift of it muſt be Malice, which is yot implied 
from the Occaſion of ſpeaking, but ſhonld be directly 
proved. 'That it was a confidential Declaration, and 
ought not to have been diſcloſed. But if without Ground, 


4 
J 
4 
4 


and purely to defame, a falſe Character ſhould be given, ; 


it would be a proper Ground for an Action. 

So in an Action for ſaying of the Plaintiff, who was a 
Tradeſman, © He cannot ſtand it long, he will be a 
Bankrupt ſoon ; where ſpecial Damage was laid in the 
Declaration, viz. That one Lane refuſed to truſt the 
Plaintiff for a Horſe : Lane, the Perſon named in the 
Declaration, was the only Witneſs called for the Plain- 
tiff; and it appearing on his Evidence, that the Words 
were not ſpoken maliciouſly, but in Confidence and 
Friendſhip to Lane, and by Way of Warning to him, 
and that in Conſequence of that Advice he did not truſt 
the Plaintiff with the Horſe. Pratt C. J. directed the Jury, 
that though the Words were otherwiſe actionable; yet if 
they ſhould be of Opinion, that the Words were not 
ſnoken out of Malice, but in the Manner before menti- 
oned, they ought to find the Defendant Not Guilty ; 
and they did fo accordingly. | 

After Verdict for the Pl:intiff, and Damages intire, 
where ſome of the Words are not actionable, the Court 
on Motion will grant a Venire facias de novo on Payment 
of Coſts, that the Plaintiff may ſever his Damages. 

But if the Words be in one Count, the Court will in- 


tend that ſuch as are not actionable were added only to 


ſhew the Malice of the Party, and that the Damages 


were given for what were actionable. 


The Defendant may juſtify in an Action of Scanda- | 


lum Magnatum, or for a Libel, the ſame as in a common 
Action of Slander ; and therefore it is not neceſſary in 
either Caſe for the Plaintiff to aver, that the Words or 
Charge are not true, for that is ſupplicd by the Allegation 

that 
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that the Defendant ſpake or publiſhed them falſely and 
maliciouſly, and it lies upon the Defendant to plead that 
the Fact was true by Way of Juſtification ; and he can- 
not properly give the Truth of the Fact in Evidence 
upon Not Guilty in an Action for Words, otherwiſe than 
in Mitigation of Damages, and that too under many 
Reſtrictions ; as where the Words amount to a Charge 
ot Felony or Treaſon, for this brings no Inconvenience 
on the Defendant, who may plead it in Bar, and then 
the Time muſt be aſcertained, which might enable the 
Plaintiff to give contrary Proof, or to reply ſeveral 
Things, of which he would loſe the Benefit on the 
General Iſſue; but in ſuch Caſe the Defendant may give 
in Evidence the Manner and Occaſion ot ſpeaking the 
Words in Mitigation 3 and if the Words were ſpoken 
through Sorrow and Concern, and not maliciouſly, the 
Plaintiff ſnall be nonſuited; ſo he may give in Evidence 
a Confeſſion of the Plaintiff of his being an Acceſſary, 
for he could not plead that in Bar; beſides a Confeſſion 
in the Caſe of a Witneſs may be given in Evidence; 


though you cannot give in Evidence any particular 


Crime that he has committed, but only general Cha- 
racter. So where the Words import a general Charge 
of a Crime not capital, the Detendant will not be per- 
mitted to give the Truth in Evidence; as where the 
Words were, „Thou preacheſt nothing but Lies in 
the Pulpit;“ but if the Words charge a particular Crime 
upon the Plaintiff, which is not capital, Ex. gr. Adul- 
tery with J. S. it has been holden that the Defendant 
may give that in Evidence in Mitigation of Damages; 


though he cannot give in Evidence the Commiſſion ot a 


like Crime with any other. However in Under uod and 
Parks, Lee Ch. Juſt. ſaid it was nowa general Rule not 
to ſuffer the Truth of the Words to be given in Evidence 
on Not Guilty in any Caſe. 

In the Cafe of the King and Baker, which was an In- 


formation againſt the Defendant, for publiſhing a Libel 


againſt Mr. Swinton of Jadham College, Oxon, accuſing 
him of ſodomitical Practices, Lee Ch. Juſt. refuſed to let 
the Defendant give Evidence of his Reaſons for doing it, 
diz. That the ſuppoſed Pathic told him ſo ; for he faid 
the only Queſtion was, W hether the Defendant were 
guilty of printing and publiſhing the Libel ; and though 
it be offered by way of Mitigation only, yet in Fact it 
amounts to a Juſtification ; and it has # ae been hol- 
den that the Truth of a Libel connot be given in Evi- 
dence by Way of Juſtification ; becauſe if the Per- 


ſon 


3 


Smith v. 
Richardſon, 
Mich,z C. 
2. 


1 Lev. $2, 


Cited in 
Smith and 
Richardſon as 
determined 

by Kolt Ch. J. 


Bp. of Sarum 
v. Nath, per 
Parker Ch. J. 


Smitl.ies v. 
Harriſon, per 
Holt, 1 Raym. 


727. 


Str. 1200. 


e 
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ſon ged with any Crime be guilty, he ought to 


be proceeded againſt in a legal Way, and not refleQed 


Tr. 13& 14 upon in this Manner. And afterward the Court of 

—_ King's Bench would not permit an Affidavit of this Mat- 
ter to be read in Mitigation of the Fine, as they 
would not upon the Report receive any Evidence of 
Matter which did not appear at the Trial. 

Colliſons., However, where the Plaintiff having brought an Ac- 

Locer, Oz tion againſt the Defendant for ſaying, © He was a Bug- 

1 98085 gerer, and that he caught him in the Fact,“ after prov- 
ing the Words, gave in Evidence the Defendant's ſaying 
at another Time, that © He was guilty of ſodomitical 
Practices.“ Mr. Juſtice Burnet, upon conſidering the 
Caſe of Smith and Richardſon, permitted the Defendant 


to give in Evidence the Truth of thoſe Words, for the ö 


Action not being brought for ſpeaking them, the Defen- 
dant had no Opportunity of pleading that they were true; 
and therefore, as the Plaintiff has proved the ſpeaking 
of them in Aggravation, the Defendant ought to be per- 
mitted to ſhew they were true in Mitigation. 

Cr. J. 9. The Defendant may by way of Juſtification plead that 

the Words were ſpoken by him as Counſel in a Cauſe, 
and that they were pertinent to the Matter in Queſtion ; 
or he may juſtity the ſpeaking of them through Concern, 
or the reading of them as a Story out of a Hiſtory ; or 
he may ſhew by the Dialogue, that they were ſpoken in 


4 Co. 13. 
Cr. J. gr. 


a Senſe not detamatory; or he may give theſe Matters 


in Evidence upon the general Iſſue, for they prove him 
Not Guilty of the Words maliciouſly. But in an AQion 
G. Hall 2751. brought by the Maſter of a Ship agaiuſt a Merchant at 


Briſtol, for ſaying his Veſſel was ſeiſed and he put into T | 
| tor running Coin, Lord Ch. Juſt. Lee 


Priſon at 


held, that Proof of the Defendant's having heard it read 


out of a Letter, and that he only reported the Story, was 


no Juſtification ; but that every Perſon was anſwerable 


for the Slander he reported of another, and the Jury 


accordingly gave 150/. Damages. 


2 Lev, 121, Note, If the Juſtification be local, as that he ſtole | 
| Plate at Oxsn, the Trial ought regularly to be in the 
7 Saund, 247, ſame County in which the Juſtiſication ariſes. But this 


would be aided alter a Verdict by 16 & 17 Car. 2. c. 1 


8. | 
_ end Note, By 21 Tac. le Co 16. if the Damages be under 5 
= _ 4cs. the Plaintiff ſhall have no more Coſts than Demones; | 


but it has been ſaid, that the Jury are not bound by this 


2 Statute, 
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Statute, and therefore may give 10/. Coſts where they 
gave but rod. Damage. 4 it does not extend to 
ſuch Caſes, where the conſequential Damage is the Giſt 
of the Action; as for calling a Woman a Whore per quod 
ſhe loſt her Cuſtomers. —So for calling a Man Thief, and Cr. Car. 163. 
cauſing him to be arreſted, if the Defendant be found 
guilty of both. 
But it has been holden, that where the Words are of Raym. 1588. 
- } themſelves aQtionable, and ſpecial Damages are laid by Baker v. 
Way of Aggravation, though they be proved, yet if the ro 2 
Damages recovered are under 407. there ſhall be no more © 
Coſts than Damages; for it is properly an Action for 
Words Within the Statute 21 Fac. I. c. 16. | | 
By the ſame Statute, the Action muſt be commenced Lit. Rep. 342. 
in two Years after the Words ſpoken; but Note, this hw 95. 
does not extend to Scandalum Magnatum, nor to Caſes 7 1 
' Where the ſpecial Damage is the Giſt of the Action. But 
„ | Where the Words are of themſelves actionable, ſpecial 
g Damage will not take them out of the Statute, 


| 
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* Of Malicious Proſecutions, 

on 

at 

to 1 0 

ce | N many Caſes an Action will lie for a malicious Proſe- Savil ard Ro- 
ad ſecution : However there is a great Difference between derts, 1 Salk. 
as a civil Suit and an Indictment. It is not aCtionable to '+ Raye. 

ble |} bring an Action though there be no good Ground for it, Py 


ry | becauſe itis a Claim of Right, and the Plaintiff finds 


. 


2 * Pledges to proſecute, and is amerciable pro falſ clamore, 


le and is liable to Colts : But an Action on the Caſe will lie 
he for ſuing the Plaintiff in the Spiritual Court fine aliqud 
1is 3} cauſa, and cauſing him to be excommunicated falſe, 
c. fraudulenter et malitioſe, without giving him any Notice, 


per quod he was put to great Coſts. If a man ſue in the 
ler Spiritual Court for a Matter which appears by his Libel |  _. 
8; not to be ſueable there, and over which that Court has no — 4 8 
his Juriſdiction, an Action on the Caſe will lie; for it is a Suit Bawd. Cr. J. 
©. Mz B for 132. 
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for Vexation : But not if the Suit be for a Thing de- ; 

mandable there by any Thing which appears by the 

Libel, and barred only by the Defendant's Plea or by 

collateral Matter: s where inſtituted for Tithe f 

| ow ard Ro- Wood, which is Timber. So an Action will lie if one j 

5 who has a Cauſe ot Action to a ſmall Sum, or has no 1 

Cauſe of Action at all, maliciouſly ſue the Plaintiff, : 

with intent to impriſon him for want of Bail, or do ; 
him ſome ſpecial Prejudice ; but then it is not enough 

to declare generally, but he muſt ſhew the ſpecial _ 

Robins arz Grievance ; he mult ſet out that being indebted to the 


1 Saund. 228. 
I Vent, 12. 


Robins, Defendant in ſo much, he ſued out ſuch a Writ for ſo 
_—_ 2 . much more, on purpoſe to hold him to Bail. And if the 
_ = Writ be not returned, he mult have a Rule on the Sheriff 


to return it, that he may have it togive in Evidence, But 
jf a Stranger procure another to fue me cauſeleſsly, I may 
have an Action againſt him generally. 
Hob, zo. 266. Materer brought an Action on the Caſe againſt Freeman 
for ſuing a ſecond fer: facias, and having his Goods taken 
in Execution thereupon, after Goods taken upon a for- 
mer fieri factas, The Defendant having been found 
guilty moved in Arreſt of Judgment, becauſe it was a 
jegal Suit. Hobart Ch. Juſt. delivered the Opinion of 
the Court for the Plaintiff, but ſaid, if the Defendant 
had not known of the Cattle firſt taken, he had not been 
liable to the Action; but now to the main Point (ſays 
Lord Hobart) We hold that if a Man bring an Action 
upon a falſe ſurmiſe in a proper Court, he cannot bring 
an Action azainſt him and charge him with it as a Fault 
directly, as if the Suit itſelf was a wrongful Act; and 
cited 43 E. 3. 33. The Plaintiff brought an Action of 
falſe Impriſonment, the Defendant pleaded that he cauſed 
him to be impriſoned upon a Statute; the PlaintifF re- 
plied, there was a Day given upon Defeaſance to pay, 
and that he paid before the Day; and yet it was ruled 
againſt the Plaintiff, becauſe he was impriſoned by due 
Courſe of Law. But on the contrary, if you charge me 
with a Crime ina Court no way capable of the Cauſe, I ſhall die 
have an Action for it. 4 Co. 14. So if a Man ſue me de 
in the Spiritual Court for a mere temporal Cauſe, — . 
Now to the principal Caſe ; if a Man ſue me in a proper m. 
Court, yet if his Suit be utterly without Ground of fo 
Truth, and that certainly known to himſelf I may have de 
Caſe againſt him, for the undue Vexation and Damage 
that he putteth me into by his ill Practice. But two IA 
Cautions are to be obſerved to maintain Actions in theſe Y8"\ 
Cafes, 1. The new Action mult not be brought before 
the 
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the firſt be determined; becauſe till then it cannot appear Farrel v. 
that the firſt was unjuſt. 2. That there muſt be not only Nun. B. K. 
a Thing done amiſs, but alſo a Damage, either already $"p5* S. 
fallen upon the Party or elſe inevitable; and therefore if 114. S. P. 
a Man forge a Bond in my Name, I can have no Action 

till am ſued upon it. 

Cafe for that the Defendant machinans to deprive him Martin and 

of his Liberty, ab/que aligua probabili cauſa proſecutus ſuit , —_ 
guoddam breve de privilegio out of the Court of C. B. ang 
after he had put in an Appearance, that the Defendant 
knowing he had no probable Cauſe ſuffered himſelf to be 
nonſuited. After Verdict on Not guilty, it was moved 
in Arreſt of Judgment, that the Action would not lie. 
North. Ch. Juſt. ſaid the contrary is adjudged in Hob. 
266. and that upon good Reaſon, and it is in the Diſ- 
cretion of the Judge to direct the Jury, if there be 
manifeſt Proof that there is no Cauſe of Action; and 
Ellis ſaid, that the Cauſe was tried before him, and that 
it was apparent the Suit was merely vexations. 

If a Man be falſely and maliciouſly indicted of any Savil and Re. 
Crime, that may prejudice his Fame and Reputation, he berts. 


may bring his Action. So if he be indicted of a Crime 
that ſubjects him to Peril of Life or Liberty. So though 


it touch neither his Fame nor Liberty; for it is injurious 


Pr „ SED * 


to his Property by putting him to a needleſs Expence. Stiles 20: 


And the Action may be brought as well againſt one who 
procures others to indict, as againſt the Proſecutor, 
Where a Manis falſely and maliciouſly indicted of a Savil and Ro. 


Crime which hurts his Fame, and which is a Scandal to bers. 


Chambers v. 


him, though, the Indictment be inſufficient, or an Ignora- Robinſon. 
mus found; yet an Action lies for the Slander, becauſe the Str. 691. 
2 Miſchief of that is effected. So if it endangered his 


Liberty, and he were actually impriſoned ; though it has Cr. J. 490. 


been ſaid to beotherwiſe, where it only concerns his Pro- 


2 perty; for he cannot ſuffer in that in either of thoſe 
2 Caſes. But this Diverſity between a malicious Proſecu- 


Jones and 
Gwin, H. 


tion e a good Indictment, and a bad one has been 12 An. Salk. 15. 


2 denie 


; and it is now holden that an Action will lie as Str. 977. 691. . 


well for Damage by Expence, as by Scandal or Impriſon- Smith and 


ment, though the Indictment be inſuthcient ; and there- , 
fore it may be brought by a Huſband for the Expence of 


ickſon, 
aſc, 1734» 


7 defending his Wife 


The Plaintiff mult produce and prove a Copy of the lay ton and 


Acquittal on Record, and the Subſtance of the Evidence Ncilſon, P. 
given on the Indictment is material, and the Charges of 1712, Parker 


» \ 
——— — 
— PF 4 


Carth , 416. 


Goddard and 
Smith, Salk. 
21, 

6 M. 261 


1 Vent. 47. 


Savil and Ro- 
berts. 


Cobb ard 
Car. Midd. 
Mic. 1746. 


Parroll v. 
Fiſhwick, 
London, after 


Trinity 1772. 


Golding v. 
Crowle, M. 
25 G* 2. 
Quere, 


6 Mod. 216, 
J<hnſen and 
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the Acquittal, and the Circumſtances which ſhew the 
Proſecution was malicious and without probable Cauſe : 
He may likewiſe give in Evidence the Circumſtances of 
the Defendant, in order to encreaſe the Damages. 
If the Action be brought againſt ſeveral, and one onl 
be found guilty, it is ſuſſicient; for there is a great Dit- 
ference between this Action on the Caſe in Nature of a 
Conſpiracy, and a Writ of Conſpiracy at Common Law: 
For in this Caſe the Damage ſuſtained is the Ground 
of the Action. 
He that gets off upon a Nen Pros does not get off at 
all on the Merits of the Cauſe; and to maintain a Con- 
ſpiracy, it is neceſſary to lay and prove an Acquittal ; and 
therefore a Nolle Proſegui will not maintain the Declara- | 
tion, but if he plead Not guilty, and the Attorney 
General confeſs it, that will do. 
The Defendant's Name upon the Back of the Bill is a 
ſufficient Evidence, and the beſt of the Defendant's being 
ſworn to the Bill: But it may be proved that he was a 
Witneſs without having the Bill ; but a Perſon's Name | 
being indorſed on the Indictment, is no Evidence of his 
being a Proſecutor. N 
But though an Action do lie for a malicious Proſecuti- 
on, yet it is not to be favoured ; and therefore if the In- 
dictment be found by the Grand Jury, the Defendant | 
ſhall not be obliged to ſhew a probable Cauſe : But it 
ſhall lie upon the Plaintiff to prove expreſs Malice: 
However, as it may come to be left to a Jury, it is ad- F 
viſeable for the Defendant to give Proof of a probable 5 
Cauſe, if he be capable of doing it; and for this Purpoſe 7 "*< 
Proof of the Evidence given by the Defendant on the * 
Inditment is good. And where the FaQs lie in the © 
Knowledge of the Defendant himſelf, he muſt ſhew a o 
probable Cauſe, tho' the Indittment be found by the M 
Grand Jury, or the Plaintiff ſhall recover without prov- "* 
ing expreſs Malice, 80 
If the Plaintiff do prove Malice, yet if the Defendant be 
ſhew a probable Cauſe, he ſhall have a verdict, and the ha 
Judge, not the Jury, is to determine whether he had 2 Se 
probable Cauſe; and therefore, where the Plaintiff hav- th 
ing brought an Action againſt the Defendant for a mali- 
cious Proſecution for Prejury obtained a Verdict, upon a ©" 


PP 


Motion for a new Trial the Court ſet it aſide (it appearing 
upon the Report of the Judge, that there was a probable: hu 
Cauſe) not as a Verdict againſt Evidence, but as a Verdict zn 
againſt Law. fo 
When the Action is for a malicious Proſecution fo Ce 


Felony, the firſt Part of the Defendant's Defence mult 
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be to prove a Felony committed; and therefore if no- ux d. 
body were by at the Time of the ſuppoſed Felony but the Downing, 
Defendane or his Wife, their Oath at the Trial of the 
Indictment may be given in Evidence to prove the Felony. Lane and St. loe 
In an Action for a malicious Proſecution againſt the & a“. Str. 79. 
Proſecutor and the Juſtice of Peace who committed the Vet. 93: 
Plaintiff, the Jury gave 200]. againſt the Proſecutor, and 
20 J. againſt the Juſtice ; and King Chief Juſtice ordered 
the Verdict to be ſo taken. But in Lowfield and Bank- 
creft, Trin. 5 Geo.,2 Lord Raymond in the like Action, gr, 910. 
where the Jury would have given Sool. againſt one and 
1001. againſt each of the other three, ſaid it could not be 
done, and there was a Verdict againſt all for 1100l, 


CHAPTER; 
Of Aſſault and Battery. 


N treating of the Action of Aſſault and Battery, it Queen v. In- 
will be neceſſary to ſee what the Law looks upon as S, Salk. 


ſuch. And firſt, an Aſſault is an Attempt or Offer by 334, 


Force or Violence, to do a corporal Hurt to another, as 
by pointing a Pitchfork at him, when ſtanding within 


reach; preſenting a Gun at him; drawing a Sword, and 


waving it in a menacing Manner, &c. But no Words | ,,  , 
can amount to an Aſſault, though perhaps they may in c. 133 
ſome Caſes ſerve to explain a doubtful Action; as if a 1 Mod, 3. S. P. 
Man were to ay his Hand upon his Sword, and ſay, If 
it were not Aſſize Time, he would not take ſuch Lan- 
guage:” Theſe Words would prevent the Action from 
being conſtrued to be an Aſſault, becauſe they ſhew he 
had no Intent to do him any corporal Hurt at that Time. 
Seconely, a Battery, which always includes an Aſſault, is 
the aCtual doing an Injury, be it ever ſo ſmall, in an angry, 
or revengeful, or rude, or inſolent Manner; as by ſpit- Dalt, cap. 22. 
ting in his Face, or violently juſtling him out of the tamen Vice, 
Way. But if two by Conſent play at Cudgels, and one ate e, * 
hurt the other it is no Battery; ſo if one Soldier hurt Clerk. a 
another in Exerciſe ; but, if he plead it, he muſt fet Hob. 133. 
forth the Circumſtances, ſo as to make it appear to the 
Court, that it was inevitable, and that he committed no 
Negligence to give Occaſion to the Hurt : for it is not 

| enough 
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Short and 
Lovejoy coram 
Lee Ch. Juſt. 
G. Hall 1752. 


4 Mo. 50 5. 
Gibbons and 
Pepper. 


_ Rex v. War- 
den of Fleet, 
Ca. K. B. 339 
at Bar, | 


Boulter and 
Clark, at 
Abingdon 
1747. ante 
Dalt; 22. 
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enough to ſay, that he did it caſualiter et per infortunium; 


contra voluntatem ſuam, for no Man ſhall be excuſed a 
Treſpaſs, unleſs it may be juſtified intirely without his 
Default; and therefore it has been holden, that an Action 
lay where the Plaintiff ſtanding by to ſee the Defendant 
uncock his Gun, was accidentally wounded. Trin. 10 
Geo. 1. Underwood and Hewſon. Per Forteſcue and 
Raymond, in Midd. Str. 596. 

And much more, if a Man wantonly do an Act by 
which another Maa is hurt; as by puſhing a drunken 
Man, he will be anſwerable in an Action of Aſſault and 
Battery, but if he intend doing a right Act, as to aſſiſt 
ſuch drunken Man, or prevent him from going along the 
Street without Help, and in fo doing, an Hurt do enſue, 
he will not be anſwerable. | 

Where by a ſudden Fright a Horſe runs away with his 
Rider, and runs againſt a Man it is no Battery ; and may 
be given in Evidence on the General Iſſue: But if it were 
occaſioned by any one whipping the Horſe, ſuch Perſon 
would certainly be liable in an Action upon the Caſe ; 
and, Quære, in the other Caſe, if the Plaintiff were to 
prove that the Horſe had been uſed to run away with his 
Rider, for in ſuch Caſe the Rider is not free from Blame. 

The Plaintiff cannot give in Evidence a Conviction at 
the Suit of the King for the ſame Battery ; for it is a 
general Rule, that no Record of Convittion or Verdict 
ſhall be given in Evidence, but ſuch whereof the Benefit 
may be mutual, viz. ſuch whereof the Defendant, as 
well as Plaintiff, might have made uſe, and given in 
Evidence in caſe it had made for him. | 

In an Action of Aſſault and Battery, Mr. Serjeant | 
Haward, would have proved that the Plaintiff and the 
Defendant fought by Conſent, and inſiſted that this was 
Evidence on the General Iſſue in Bar of the Action, for 
Valenti non fit injuria. But Parker Chief Baron denied 
it, and faid, the Fighting being unlawful, the Conſent 
of the Plaintiff to fight (if proved) would be no Bar to 
his Action, and that he was intitled to a Verdict for the 
Injury done him; and cited Winch. 49. 2 Lev. 174. and 
Webb and Biſhop at Glouceſter Lent Aſſizes 1731, before 


Lord Ch. Baron Reynolds, where in an Action for five 


Guineas on a Boxing Match, the Judge held it an illegal 
Conſideration, and the Plaintiff was nonſuited. Comb. 218. 
Matthew and Ollerton, where it was ſaid, that if a Man 

hrenſe another to beat him, ſuch Licenſe is void, be- 


cauſe 
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cauſe it is againſt the Peace; and thereupen the Plaintiff 
had a Verdict, and 3os. Damages. 


| There are three Sorts of Defence to this Action. 
1. Inficiation. 
2. Matter of Excuſe. 
3. Juſtification. 


Inficiation is the denying of the Fact, and that can 
only be by pleading the General Iſſue. viz. Not Guilty. 


Matter of Excuſe is an Admiſhon of the Fact; but 


ſaying it was done accidentally, and without any Default 
in the Defendant ; and that (as I have already ſaid) may 
be either pleaded or given in Evidence on the General 
Iſſue. 

Juſtification is an inſiſting upon ſomething that made 
it lawful for him to do the Fact laid to his Charge; it is 
therefore to be ſeen what is ſufficient Matter of Juſtifi- 
cation. The moſt general Matter of Juſtification is, 
that the Plaintiff made the firſt Aſſault, and if Iſſue be 
joined thereupon, the Defendant may prove an Aſſault 
on any Day before the Action brought; and the Plain- 
tiff cannot give in Evidence a Battery at another Day, 
or at another Time in the ſame Day, without a novel 


Hob, I 4, 


Cr: J 367. 


Aſſignment, which muſt ſtate the Battery to be on the 


ſame Day mentioned in the Declaration, elſe it will be a 
Departure; though on ſuch novel Aſignment he may 
give in Evidence a Battery at any other Day, the ſame 
as he might if the Defendant had pleaded Not Guilty to 
the Declaration ; but as the common Way is for the 
Plaintiff to have two or three Counts in his Declaration, 
ſo that the Defendant is under a Neceſſity of pleading the 
General Iſſue to ſome of them (for if he juſtify two he 
admits two, and conſequently, unleſs he can prove 
two Juſtifications, muſt have a Verdict againſt him) he 
may prove another Battery without being put to make a 

novel Aſſignment. | 
The Memorandum was generally of Michaelmas Term, 
and the Fact on Son Aſſault was proved on a Day within 
the Term, and on a Caſe made, the Court held it well 
enough ; for the Plaintiff need have given no Evidence 
on this Plea, unleſs to aggravate Damages, and the Court 
will not nonſuit him, becauſe it is amendable by a 5 
| il. 


Cro. Car. 229. 
5 I4-1 & 


Str. 1271, 


Cockcroft 

and Smith, 
Salk. 642. 

Dance and 
Lucy, Sid, 
246. 


1 Raym. 177, 


King & Ux' 
v. Phippard, 
Carth. 280. 


1 Haw. P. c. 
130. 


1 Raym, 62. 
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Bill. And if this had come out on the Defendant's Ei- 
dence, who had otherwile proved his Plea, he ought to 
have a Verdict unleſs the Plaintiff prove another Battery 
previous, which in fuch Caſe ought to be deemed the 
Foundation of the Action. | 

lf the Defendant prove that the Plaintiff firſt lifted up 
his Staff, and offered to ſtrike him, it is a ſufficient Aſ- 
ſault to juſtify his ſtriking the Plaintiff, and he need not 
Ray till the Plaintiff has actually ſtruck him. 

However every Aſſault will not juſtify every Battery; 
but it is Matter of Evidence whether the Aſſault were 
proportionable to the Battery, and therefore, though the 
Plaintiff ſet out a Maihem in his Declaration, yet the Plea 
of Son 4 demeſne is the ſame ; and he need not plead 
that the Plaintiff maithamaſſet et vulneraſſet the Defendant, 
Niſi, Sc. But that mult appear in Evidence; that is, 
it muſt appear that the Aſſault was in ſome Degree pro- 
portionable to the Maibem; and therefore in Cockcreft v. 
Smith, Holt Ch. Juſt. directed the Jury to give a Verdict 
for the Defendant, the firſt A ſſault being by tilting the 


Form on which the Defendant ſat, whereby he fell; the 


Maim was, that the Defendant bit off the Plaintiff's 
Finger. | | ; 

It the Defendant plead Son Aſſault, and the Plaintiff 
can juſtify it, he muſt plead it, tor he cannot give it in 
Evidence upon the general Replication de injurid ſud pro- 

vid. 

There are many other Matters which may be pleaded 
in Juſtification : As if an Officer having a Warrant againſt 
one who will not ſuffer himſelf to be arreſted, beat or 
wound him in the Attempt to take him; ſo if a Parent 


in a reaſonable Manner chaſtiſe his Child, or a Maſter his 


Servant, or a ochoolmaſter his Scholar, or a Gaoler his 
Priſoner ; or if I beat one who wrongfully endeavours 
with Violence to diſpoſſeſs me of my Lands or Goods, 


or who afſaulis 8 Parent, Child, or Maſter: But 


though all theſe Matters may be pleaded in Juſtification, 
yet they muſt be pleaded differently; as for Example: 
In Aſſault and Battery againſt Huſband and Wife for a 
Battery by the Wife, the Defendants may plead that the 
Plaintiff was going to wound her Huſband, and that ſhe 
inſultum fecit to defend him and to prevent the Plaintiff 
from beating him: In the ſame Manner a Servant may 
juſtify an Aſſault in Defence of his Maſter ; but not- 
cen', becauſe the Maſter may have an Action per guod 
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* fervitium amiſit, but the Servant can have no Action for 


an Aſſault on his Maſter. A Man cannot juſtify a Bat- 
tery in Defence of his Poſſe ion; but he ought to ſay, 
molliter manus impeſuit: So an Officer cannot juſtify 
more than the Aſſault by Virtue of an Arreſt, without 
ſhewing that the Plaintiff reſiſted, or endeavoured to reſ- 
cue himſelf, unleſs it be by Way of molliter manus impo- 
wit, and in that Manner he may juſtify the Beating, 
without ſhewing any Reſiſtance, or Attempt to reſcue, 

A Battery cannot be juſtified on Account of breaking 
his Cloſe, in Law, without a Requeſt to depart ; but it 
is otherwiſe, if he come into my Cloſe vi et armis ; for 
that is but returning Violence with Violence, 

In Aſſault and Battery, the Defendant pleaded, that 
he was ſeiſed of the Rectory of D. in Fee, and that the 


Corn was ſevered from the nine Parts, and for that the 


* Plaintiff would have carried away his Corn, the Defen- 
duant ſtood in Defence thereot, and kept the Plaintiff from 
carrying it away; ſo as the Harm the Plaintiff receiv- 
- ed was of his own Wrong, Sc. The Plaintiff replied, 
die injuria ſua propria abſgue tali cauſa ; and upon Demur- 
rer the Replication was holden to be good, becauſe the 


K 


Plaintiff claimed nothing in the Land or Corn, but only 
Damages for the Battery, which is collatera) to the Ti- 
tle, and therefore a general Replication was good; for in 
Aſſault and Battery, the Poſſeſſion can only be material; 
but it is otherwiſe when the Right may come in Queſtion. 

The Defendant may juſtify even a Maibem, if done 
by him as an Officer in the Army for diſobeying Orders ; 
and he may give in Evidence the Sentence of the Coun- 
eil at War upon a Petition againſt him by the Plaintiff : 
And if by the Sentence the Petition is diſmiſſed, it will be 
conclufive Evidence in Favour of the Defendant. 

Whenever the Defendant juſtifies a Battery, he muſt 
confeſs it, otherwiſe on Demurrer the Pliintiff will have 
Judgment. 

Where there is an expreſs Battery laid, it is not enough 
to juſtify the Impriſonment (though that includes a Bat- 
tery) but he muſt likewiſe juſtify the Battery. 

A former Recovery in Aſſault and Battery is a good 
Plea, notwithſtanding ſubſequent Damages ; for the Con- 
ſequence of the Battery is not the Ground of the Acti- 
on, but the Meaſure of the Damages, : 
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So if a Battery be committed by ſeveral, and a Reco- 
_ be had againſt one, ſuch Recovery may be pleaded 
in 
another, 


If the Defendant juſtify the Aſſault, and plead Not 


Guilty to the Battery and Wounding, and both Pleas are 


found againſt him, there ſhall be but one Damages giv- 
en, for the Aſſault is included in the Battery, So if the 
Action be brought againſt two, and one plead Not Guil- 
ty, and the other Sen A//ault, and both Iſſues are found 
for the Plaintiff, there ſhall be but one Damages aſſeſſed ; 
and it would be the ſame if one of the Defendants had 
pleaded ſpecially, and there had been a Demurrer which 


had been determined in Favour of the Plaintiff: For it 


is a Maxim, that where the Enqueſt is taken by the Iſ- 
ſues of the Parties, by the ſame Enqueſt ſhall the Da- 
mages be taxed for all. It the Jury aſſeſs Damages ſe- 
verally, viz. 1ccol. againſt A. and Fol. againſt B. the 
Plaintiff may enter a Nolle Proſequi as to B. and take 
Judgment againſt A. only for the 1000. for as the Plain- 
tiff might have brought his Acticn jointly or ſeverally, 
he may have the ſame Election as to the Damages; or 
he may take Execution againſt both for the greater Da- 
mages ; ſo it one of the Defendants confeſs the Action, 
a Writ of Enquiry ſhall be awarded, but ſhall not iſſue, 
becauſe he ſhall be contributory to the Damages taxed by 
the Enqueſt on the Iſſue of the Parties, if they ſhall find 
for the Plaintiff; and if they ſhall find againſt the Plain- 
tiff, then the Writ ſhall iſſue forth. It is the conſtant 
Practice now to let the Writ iſſue ſo that the ſame Jury 
tries the Iſſue and aſſeſſes the Damages; and in caſe the 
Defendant who pleaded, is acquitted, yet the Plaintiff 
ſhall go on to aſſeſs Damages againſt the others; aliter 
if the Plaintiff be nonſuited. Str. 507.) So if one De— 
tendant appear, and the Plaintiff declare againſt him 
Simul cum, Cc. who pleads and is found guilty by the 
Enqueſts to Damages; and afterwards, the other comes 
and pleads, and is found guilty, he ſhall be charged with 
the Damages taxed by the former Enqueſt; for the 


Trefpaſs, which the Plaintiff has made joint, cannot be 


x1 Co. 5. 
ante pcit, 


Q E. &. 81. Er. 
J. 655. 


ſevered by the Jury, if the Jury find the ] reſpaſs to be 
done by all at one and at the ſame Time; but if the Jury 
find one guilty at one Time, and the other at another 
Time, there ſeveral Damages may be aſſeſſed. 


] reſpaſs by Baron and Feme for the —_— of both, ; 
uilty, and 


Defendant pleaded Not Guilty, and found 


Damages aſſeſſed for the Battery of the Baron by itſelf, | 
| and | 


ar to an Action for the ſa:ae Battery brought againſt. 
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arid for the Battery of the Feme by itſelf ; and Judgment was 
given for the Damages for the Battery of the Feme ; and Stir. 480. 
the Writ abated for the Reſidue, Note, the Defendant cars” . 
cannot in ſuch Action give Evidence, that the Man has a . g G.. 
former Wife, for that ought to be pleaded, that he may be per Pratt C. J. 
appriſed of the Defence, and be prepared to anſwer it. 

In Aſſault and Battery, the Defendant gave in Evi- Str. 79. Weſt. 
dence his Marriage with the Plaintiff; to encountet which ten _ 
ſhe proved a former Marriage to one We/tbrooke, who was : 
alive at the Time of her ſecond Marriage : For the De- 
fendant it was inſiſted, ſhe ought not to give Felony in 
Evidence to ſupport her Action, but Lord King admitted it. 

In an Action by Huſband and Wife, for a Battery on Salk, 11g. 


her, per quod the Huſband's Buſineſs remained undone ; 


on Motion in Arreſt of Judgment it was bolden good, 
becauſe the Battery itſelf is actionable, and the per quod 
only Aggravation; and Holt ſaid he would not intend the 
* ſuffered that to be given in Evidence. 

If there be a Maim, or if the Wound be apparent 
though not a Maim, the Court may increaſe the Dama- 
ges upon View of the Plaintiff, But in order for it, it Cook ard 
ſeems neceſſary that the Judge of N Prius ſhould in- Beal. 
dorſe upon the Poſtea, what Maim or Wound was prov- 3 
ed; unleſs the Cauſe were tried before a Judge of the 2X. 
ſame Court where the Motion is made to increaſe the Da- 
mages. It likewiſe ſeems neceſſary that the Manner of vier. tit. 
wounding ſhould be ſet forth in the Declaration. Stiles Damages, K. 
345 pl, 47. 

In Smallpiece and Boctenbam, Mich. 27 Car. 2. C. B. 
upon a Motion to increaſe Damages ſuper viſum vulneris, 
the Court ſaid, it was neceſſary that it ſhould be proved 
to be the ſame Wound for which the Damages were 
given, and ordered Notice to be given to the Defendant 
who appeared, and Witneſſes on the one part and on the 
other were examined, and feveral of the Jurymen, who 
all ſaid that no Evidence was given to them that any Blow 
was given upon the Eye, or that he had loſt his Eye by 
the Battery ; and for this Reaſon the Court would not 
increaſe the Damages; for new Evidence ought not to 
be given, for this is a Cenſure on the firſt Verdict, and a 
Correction of It. 

In Burton and Baynes, M.) G. 2. C. B. upon View of 1 Barnes 105 
the Party, and Examination of the Surgeon ere tenus in 
open Court, and hearing Counſel on both Sides (after a 
Rule to ſhew Cauſe) the Damages were increaſed from 
111. 14s. to 5ol. 

It may not be uſeleſs here to remark, that by the Jewih 
Conſtitution he that hurt his Neighbour was reſponſible 
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on five Accounts, 1. For the Damages. 2. For the Pain. 
3. For the Cure. 4. For the Ceſſation of Work. 5. 
For the Affront or Diſgrace. 

It is proper to take Notice, that by the 21 7. 1. c. 16. 
an Action for an Aſſault and Battery muſt be brought 
within four Years. But this muſt be taken Advantage of 
by pleading, and therefore where the Plaintiff by Miſ- 
take pleaded Non culp. infra ſex Annes, upon Demurrer 


it was holden to be an ill Plea. 


„ FT. * 
Of Falſe Impriſonment, 


VERY Reſtraint of a Man's Liberty under the 
| Cuſtody of another, either in a Gaol, Houſe, 


Stocks, or in the Street, is in Law an Impriſonment ; 


and whenever it is done without a proper Authority, is 
falſe Impriſonment, for which the Law gives an Action; 
and th:s is commonly joined to an Aſſault and Battery; 
for every Impriſonment includes a Battery, and every Bat- 
tery an Aſſault, 

'T he 21 F. 1. limits this Action to four Years; but it 
an Action be brought for detaining the Plaintiff in Priſon, 
from to , and the Defendant plead (as he 
may) as to Part Not Guilty infra quatuor Annos, the 
Plaintiff may reply that it was one continued Impriſon- 
ment; and 1o ouſt the Defendant of the Benefit of the 
Statute. | 

Declaration of Mich. Term, of an Aſſault on the 18th 
of October, and an Impriſonment from thence for twenty- 
five Weeks; on Motion in Arreſt of Judgment, the 
Court held that the Continuance being laid under a Scili- 
cet, will not vitiate what is properly laid in Time, and 
that this differs from all the Caſes where the Time is af- 
firmatively laid. 

Treſpaſs againſt J. G. Widow; and pending the Suit ſhe 
took Huſband; after Judgment a Writ was directed to the 
Sheriff quod caperet J. G. ad ſatisfaciendum, upon which the 
Iheriff took the Defendant, whoſe Huſband, together with 


her, thereupon brought an Action of falſe Impriſonment a- 
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demurred ; and per Cur, If an Action be brought a- 
gainſt a Widow, who before Judgment takes an huſband, 
yet if ſhe be found guilty, the Ca. /a. ſhall be awarded 


againſt her, and not againſt her hutband, and Judgment 
for the Defendant. 


Where an Officer and another join in the ſame Juſti- Middleton and 


fication, if it be not ſufficient for the Officer, neither is _ E. 16. 
it for the other; and wherever an Officer juſtifies an Im- meer _ 
priſonment under a Writ which he ought to return (and Smith and 
all meſne Proceſs ought to be returned) he muſt ſhew Boucher, Str, 
that the Writ was returned; but it is otherwiſe in the 993: 

Caſe of a ſubordinate Officer, ſuch as a Bailiff, for he is Britton and 
only to execute the Sheriff's Warrant. If the Action be Cole, Salk. 


brought againſt him who was Plaintiff, he cannot juſtify **2- 


dy Virtue of an Execution, unleſs he likewiſe ſhew there 


is a Judgment; for the Judgment may be reverſed, and it 
ought to be at his Peril that he takes out Execution af- 


ter ward: But it is enough for the Sheriff to ſhew a Writ, 
and if any one come in Aid of the Officer at his Re- 
queſt, he may juſtify as the Officer may do, but ſueh 
Requeſt is traverſable. 
The Officer cannot juſtify an Impriſonment for Non- , gaym, 740. 
payment of Taxes, under the general printed Warrant 
which the Collectors have, ſigned by two Juſtices ; but 
he ought to have a ſpecial Warrant, 
The Defendant juſtified an Impriſonment for that the Hinyfeld, v. 
Plaintiff was indebted to him in a Debt of 20l. and he Stanyford, 


took out a Latitat againſt him directed to the Sheriff, c. Mic- 25 Car. 2 


which is the ſame Impriſonment, Sc. The Plaintifpin 
his Replication traverſed that he owed him ſo much Mo- 
ney ; after Verdict for the Plaintiff it was moved in Arreſt 
of Judgment, that the Debt being but Inducement to 
the Juſtification was not traverſabie, and a Repleader 
was awarded, 

Note, that by 21 7ac. I. c. 12. Juſtices of the Peace, 
Mayors, Bailiffs, Churchwardens, and Overſeers of the 


Poor, Conſtables, and other Peace Officers, may plead 


the general Iſſue, and give the ſpecial Matter in Evidence. 

It likewiſe enacts, that any Action brought againſt 

them, ſhall be laid in the proper County; and if upon 

the general Iſſue pleaded, the Fact ſhall appear to be done 

- 3 County, the Jury ſhall find the Defendant Not 
ullty. 

Note likewiſe, that by 24 G. 2. c. 44. no Writ ſhall be 
ſued out againſt a Juſtice for what he thall do in the 
Execution of his Office, till Notice in Writing of ſuch 
intended Writ ſhall have been delivered to him, or left 
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at the uſual Place of his Abode, a Month before; and th: 
Juſtice may tender Amends, and in caſe the ſame is not 
accepted, plead ſuch 'Tender in Bar to the Action, toge- 
ther with the Plea of Not Guilty, and any other Plea 
with Leave of the Court; and if upon Iſſue joined there- 
on the Jury ſhall find the Amends fo tendered to have 
been ſufficient, then they ſhall give a Verdict for the De- 
fendant. It likewiſe enacts, that no Action ſhall be 
brought againſt any Conſtable or other Officer, or any 
other Perſon acting by his Order. for any Thing done 
in Obedience to a Juſtice's W arrant until Demand made 
of the Peruſal and Copy of ſuch Warrant, and the ſame 
has been refuſed for the Space of ſix Days; and in caſe 
the Warrant be ſhewed and a Copy taken, and after- 
wards an Action be brought againſt the Conſtable, without 
making the Juſtice a Defendant, the Jury ſhall on pro- 
ducing the Warrant find a Verdict for the Defendant, 
notwithſtanding any Defect of Juriſdiction in the Juſtice ; 
and if ſuch Action be brought jointly againſt the Juſtice 
and him, upon producing the Warrant, the Jury 
ſhall find for him ; and if they find againſt the Juſtice, 
the Plaintiff, ſhall recover the Coſts he is to pay to ſuch 
Defendant againſt the Juſtice, with a Proviſo that if the 
Judge certify that the Injury was wilfully and malicioufly 
committed, the Plaintiff ſnall be entitled to double Coſts. 
And a Proviſo likewiſe, that ſuch \ ion ſhall be com- 
menced within fix Calendar Months after the Act com- 
mitted, _ | 

The Officer mult prove that he ated in Obedience to 
the Warrant; and where the Juſtice cannot be liable, 
the Officer is not within the Protection of tne Act. 

If a Man be impriſoned by a Juſtice's Warrant on the 
firſt Day of January, and kept in Priſon till the firſt Day 
of February, he will be in T ime if he brings his Action 
within fix Months after the firſt of February, for the 
whole Impriſonment is one entire Treſpaſs. 

The Juſtice having pleaded Tender of Amends, the 
Plaintiff obtained a Rule for the Defendant to bring the 
Money into Court for the Plaintiff to take the ſame, 
upon diſcontinuing his Action. 

An Overſeer of the Poor, who diſtrains for a Poor's 
Rate under a Juſtice's Warrant, is an Officer within the 
Protection of this AQ. 

Note. The above Act extends only to Actions of 
Tort : And therefore where an Action for Money had 
and received was brought againſt an Officer who had le- 
vied Money on a Conviction by a Juſtice of the Peace, 
the Conviction having been quaſhed, it was holden that 


a Demand of a Copy of the Warrant was not neceſſary, 
| | | | CHAT 
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CHAPIER V. 


Of Injuries arifing from Negligence or Folly, 


VERY Man ought to take reaſonable Care that he 
; does not injure his Neighbour ; therefore, where- 
ver a Man receives any Hurt through the Default of 
another, though the ſame were not wilful, yet if it be 
accafioned by Negligence or Folly, the Law gives him 
an Action to recover Damaggs for the Injury ſo ſuſ- 

tained. * 

As in the Caſe mentioned in the third Chapter, where 

the Defendant, by uncocking his Gun, accidentally 
 Fwounded the Plaintiff, ꝓho was ſtanding by to ſee him 

do it. 0 | 
If a Man ride an unruly Horſe in any Place much 2 Lev. 152. 
frequented, (ſuch as Lincoln- [nn- Fields) to break and Michael v. 
tame him; if the Horſe hurt another, he will be liable Lleſtree & al, 
* Fo an Action; and it may be brought againſt the Maſter 
bes well as the Servant, for it will be intended that he 


> tes * 


ſent the Servant to train the Horſe there; or it may be 
brought againſt the Maſter alone. 1 
The Servants of a Carman run over a Boy in the , Raym, 739. | 
Streets, and maimed him, by Negligence ; an Action qa 

? Fas brought againſt the Maſter, and the Plaintiff re- 

» Aeovered, And note, that in ſuch Caſe the Servant cin- str. 1084. E 
Mot be a Witneſs for his Maſter without a Releaſe, be- | 

& Fcauſe he is anſwerable to him. Is 

do in the Caſe abovementioned, if one whip my 

a Morſe, whereby he runs away with me and runs over a 

an, the Man may bring an Action againſt ſuch Per- 

Jon ; for the whipping my Horſe was an Act of Folly, 

and therefore he ought to be anſwerable for the Conſe- 

© Wuence of it, A fortiori, I might maintain an Action x Mod. 24. 
At J received any Hurt from my Horſe's running away, 

pecauſe the Conſequence is more natural. However it is 

proper in ſuch Caſes to prove that the Injury was ſuch as 

e Frould probably follow from the Act done; as that many 
People were aſſembled together near the Place, at the 


ot. WM ine of his whipping the Horſe; or that the Perſon run 

: ver was ſtanding near and within Sight; yet as the De- 

e Wendant is only to anſwer civiliter and not criminaliter, 
does not feem abſolutely neceſſary to give ſuch Proof; | = 
ia 


though 
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_ Cafe give in Evidence that the Plaintiff did not follow 


2 Raym. 1402. 


Negligence and Unſkilfulneſs miſcarry, an Action will 


to the Plaintiffs Perſon, Houſe, Land, Sc. Treſpaſs; 
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though to be ſure ſuch Circumſtances will have Weight 
in diminiſhing or increaſing the Quantum of the Da- 
mages, | 

So if a Man lay Logs of Wood croſs a Highway; 
though a Perſon may with Care ride ſafely by, yet if by 
Means thereof my Horſe ſtumble and fling me, I may 
bring an Action; for wherever a Man ſuffers a particular 
Injury by a Nuſance, he may maintain an Action; but 
then the Injury muſt be direct (ſuch as before mentioned) 
and not conſequential, as by being delayed in a Journey 
of Importance. | 

So if a Surgeon undertake to cure a Perſon, and by his 


lie; but if the Perſon undertaking to make the Cure be 
not a common Surgeon, there muſt be an expreſs Pro- 
miſe; becaule if it were not his Profeſſion, it was the 
Folly of the Plaintiff to truſt him, unleſs he were de- 
ceived by an expreſs Promiſe ; and the Law in ſuch Caſe | 
will not raiſe a Promiſe. The Defendant may in either 
his Directions, Oc. is 

As I ſhall have Occaſion to ſay more upon this Head 
in the next Book, under the Title of “ Caſe for Miſ- 
behaviour in an Office, Truſt or Duty,” and of 
«« Caſe for conſequential Damages,” I will only add in 
this Place, That it is a ſettled Diſtinction, that where 
the immediate Act itſelf occaſions a Prejudice, or is an 
Injury to the Plaintiff's Perſon, Houſe, Land, Cc. Treſ. 
paſs vi et armis will lie: But where the Act itſelf is not 
an Injury, but a Conſequence from that Act is prejudicial 


vi et armis will not lie, but the proper Remedy is an ,; 
Action on the Caſe. 


ST”. - * 


CHAPTER VI. 
Of Adultery. 


AM now come to the laſt Thing for which (as a per, 
ſonal Injury) an Action will lie, and that is Adultery. 
And the Action lies in this Caſe for the Injury done to 
the Huſband, in alienating his Wife's Affections; de- 
ſtroying the Comfort he had from her Company ; andy 
raiſing Children for him to ſupport and provide for. 
And as the Injury is great, ſo the Damages given ar, 
commonly very conſiderable: But they are properly 0 10 
ereaſe 
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a 2 creaſed or diminiſhed by the particular Circumſtances of 
" * each Caſe; the Rank and Quality of the Plaintit; the 
Condition of the Defendant; his being a Friend, Re- 
lation or Dependant of the Plaintiff, or being a Man ct 
? 2 Subſtance ; Proof of the Plaintiff and his Wife having 
y lived comfortably together before her Acquaintance with 
un the Defendant; and her having always borne a, good 
1 Character till then; and Proof of a Settiement, or Pro- 
* 2 viſion for the Children ot the Marriage, are all proper 
J 2 Circumſtances of Aggravation. On the other Hand, 
„ Proof that the Wife had before eloped with others, 
1 or that the Huſband had turned her out of Doors, 
* and refuſed to maintain her; and that he kept Com- 3 
o. | pany with other Women; or that he was acquainted Slopes, ea 


Defendant may give in Evidence, that the Wife had Marifton, 
7 Fr Fierctord, 
2 Baſtard before Marriage, but he will not be per- 1556, per 


be occalidned by her Famiariy with the Defendant; 
though perhaps, after having laid a Foundation by prov- ye Foſter 
ing her being acquainted with other Men, ſuch general 
Evidence may be admitted : But for this Matter of giv- 

Ing Character in Evidence, vide p:/t, Lib. 6. 

But in an Action for Crim. Con. with the Plaintiff's Smith v. 


rel. Woman be tuffered ro live as a Proſtitute, with the inner B. 
ee Privity of her Huſband, and a Man is thereby drawn into cor Lord 
pals ot lie: It is a Damage without an Injury. If it be not t Tr. $ 
S$ 3 Fith the Huſband's Privity, it will not go to the Action, : 
Et her be ever ſo profligate, but only to the Damages. 

Pratt C. J. of C. B. declared himſelf of the ſame 

— Ppinion in a like Caſe, about the ſame Time. How- 

wer, in the Caſe, of Cibber and Sloper, ſupra, it was 

Pelden that the Action lay, though the Privity and 
Honſent of the Huſband to the Defendant's Connection 

With her, were clearly proved. 

2 Note, In this Action it is neceſſary for the Plaintiff ta 

| PE ove a Marriage in Fact; which may be done either by 

liery Copy of the Regiſter, or by the Teſtimony of one who 

ne toy as preſent at the Ceremony, 


D 7 But where the Plaintiff proved Articles ketween him- Morris -: 
= f and his Wif:, purporting to be made after the Mar- — 1 


„ae, of the Wife's Eſtate, and which were executed by 
n at e Plaintiff and his Wife, with the Privity of her Re- 


In : 
Ars C lations, 


with and conſented to the Defendant's Familiarity with Lee C. J- 
her, is proper in Mitigation of Damages. So the Koberts v. 


at 


*mitted to give Evidence of the general Reputation Wilies Ch. ]. 


of her being (or having bet, a Proſtitute; for that may isby ard 
Stephenton, 
Stattord 1745. 


J. 


ife, Lord Mansfield laid it down as clear Law, that if Allſon, Sit- 
tings at Weſt. 


R, 


rim. Con. and the Huſband brings an Action, it will Mansfield af- 


B. 
7 
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Idid. 


Woolſton and 
Scott, per 
Deuniſon J. at 
Thetford, 17 5 2, 
where Plaintiff 
was an Ana- 
baptiſt, and re- 
covered gool. 
Baker and 
Morley, Guild. 
hall, 1739- 


Cook and 
Sayer, Mich. 
32 G. 2. K. B. 
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lations, and her Uncle was the Truſtee in the Sertle- 
ment ; that ſhe always went _ Name of his Wife, 


and was ſo conſidered by the Relations on both Sides; 
and likewiſe proved Cohabitation, this was holden not to 
be ſufficient. 14 

So where the Defendant was ſurpriſed at a Lodging 
with the Plaintiff's Wife, and on being aſked where Major 
Morrit's Wife was, he anſwered in the next Room)" 
this was holden not to be ſufficient, for it is only a Con- 
feſſion of the Reputation, and that ſhe went by the Name 
of the Defendant's Wife, and not a Confeſſion of the 
Fact of the Marriage. 

It has been doubted whether the Ceremony muſt not 
be performed according to the Rites of the Church; 


ee ee e ut; RA 


r 
2 * * 


3 


. 


but as this is an Action againſt a wrong Doer, and not 
2 Claim of Right, it ſeems ſufficient to prove the Mar- 


riage according to any Form of Religion, as in the Caſe 


of Anabaptiſts, Quakers or Jews. 


The Confeſſion of the Wife will be no Evidence 
againſt the Defendant; but a Diſcourſe between her and 
the Defendant may be proved. So Letters written to 
her by the Defendant may be read as Evidence againſt 
him, but her Letters to him will be no Evidence for - 


him. 5 


Hare 


* 
Le 
4 A 


As the Giſt of the Action is the criminal Conver- 


fation, and not the Aſſault, the proper Plea under the 
Years, 


\ 


* 
? 


Statute of Limitation is Not Guilty within / 


* . 


BOO, 


BOOK II. 


ee 


For what Injuries affecting a Man's 
Perſonal Property, an Action may 
be brought. 


4 
1 
bs 

v 


Fo. DU nr 


AVING in the laſt Book taken Notice of the ſe- 

veral Injuries affecting a Man's Perſon for which 

an Action may be brought, I ſhall now conſider in what 
- Caſe an Action will lie for Injuries affecting his Pro- 


c 3 perty ; and they divide themſelves into two Sorts. 
or 
| I. Such as affe& his Perſonal Property, 
er · 1 
the | 2. Such as affect his real Property. 
Is 


> The Actions that may be brought for Injuries affecting 
his perſonal Property, are, 


1. Deceit. 
2. Trover. 
1 3. Detinue. 
\ 4. Replevin. 
4 5. Reſcous, 
6. Treſpaſs. 


7. Caſe for Miſbehaviour in an Office, Truſt 
or Duty. 


8. Caſe for conſequential Damages. 


C 2 C HA p, 


2 Danv. 543. 
4, 5 


Aleyn 91. 


Medina and 
Stoughton. 
Salk. 210. 


1 Raym. 593. 
8. C. 


Aleyn 91 


Salk. 2104 


1 Danv. 176. 


pl. 
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CHAPTER I. , 


Of Deceit. 


ECEIT properly lies where one Man does any 
Thing in the Name of another, by which the 

other is damaged and deceived ; as if one without my 
Knowledge purchaſe a Quare Impedit in my Name, re- 


turnable in Banco, and after cauſe it to be abated, or me 


to be nonſuited. So if one forge a Statute Merchant in 
my Name, and thereupon a Capias is ſued out, upon 
which I am taken, I may have a Writ of Deceit againit 
him that forged it, and him that ſued the Capias. But 
this Writ lies chiefly upon Recoveries obtained by Covin 
and Deceit. And in ſuch Caſes where the Recovery is 
of Land, it is brought to reſtore the Party to the Lands 
and Profits: And in other Caſes, ſuch as Debt, &c. 
to give him Damages : But what I intend to take No- 
tice of in the preſent Chapter, are Actions upon the 
Caſe in the Nature of a Writ of Deceit, which lie where- 
ever a Perſon has by a falſe Affirmation, or otherwiſe, 
impoſed upon another to his Damage, who has placed a 
reaſonable Confidence in him ; as if. Man in Poſſeſſion 
of a Horſe, or a Lottery Ticket, ſell it to another for 


his own; for Poſſeſſion of a perſonal Chattel is a Colour 
of Title; and therefore it was but a reaſonable Confi- 
dence, which the Buyer placed in him, when he affirmed 
it to be his own. But it is incumbent on the Plaintiff 
in ſuch Caſe to prove the Defendant knew it not to be 
his own at the Time of the Sale (for the Declaration 
muſt be, that he did it fraudulently, or knowing it not 
to be his own ;) For if the Defendant had a reaſonable - 
Ground to believe it to be his Property as if he 3 1 

e- 
tendant cannot plead ſuch Matter, but muſt give it in 


it bona Fide) no Action will lie againſt him; but the 
Eviderice. 


So if the Vendor affirm that the Goods are the Goods of 
a Stranger, his Friend, and that he had an Authority from 
him to ſell them, whereas in Truth they are the Goods f 
another, and he had no ſuch Authority, an Action will 
lie againſt him; and in ſuch Caſe it will be ſufficient for © 
the Buyer to prove them the Goods of another, with - 
our proving that the Defendant knew them to be ſo; 
(tor it need not be averred in the Declaration) for the! 

Decel! 


: 
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Deceit is in his falſely affirming he had an Authority to 
ſell them : The Plaintiff muſt therefore prove that he had 
no ſuch Authority; and doubtleſs, proving them to be the 
Goods of another would be Evidence prima facie that he 


had no Authority, and ſufficient to put him upon proving: 


that he had. 

If the Seller were out of Poſſeſſion of the perſonal sax. 210. 
Chattle at the Time of the Sale, no Action will lie a- | 
gainſt him though it be not his own, without an expreſs 
Warranty, for then there was Room to queſtion his 
Title. : 

If the Seller afirm the Rent of a Houſe to be more. Rimey and 
than it really is, whereby the Purchaſer is induced to give Selby. 
more than it is worth, an Action will lie for the Deceit ; — 18. 
for the Value of the Rent is Matter which lies in the pri- sid. 146. 
vate Knowledge of the Landlord and Tenant, and muſt 
be the ſame to all. But if the Seller had only ailirmed, 
that J. S. would have given ſo much for it, whereas J. S. 
had never offered ſo to do, no Action would lie, for ſuch 


Affirmation could not deceive him in the Value; ſo if he yay. 20. 


had only affirmed it was worth ſo much, for the Purchaſer 
might inform himſelf of the Value. And fo it is in all 
: Caſes, where the Purchaſer may eaſily diſcover the true 
Value, or where the Thing may be of more Value to one 1 Sid. 146. 
Man than to another; as Jewels, Pictures, &c. 

la Chandler v. Lopus, which was Caſe, Whereas the Cr. J. 41. 
Defendant having Skill in Jewels, had a Stone which he 

= afhirmed to be a Bezar Stone, and fold it as ſuch to the 

> Plaintiff: Judgment was arreſted, becauſe the Declaration 

did not aver, that the Defendant knew it not to be a 

2 Bezar Stone, or that he warranted it to be one. 

But if a Merchant ſell one Kind of Silk for another, 


[oh : 


K whereby the Purchaſer is impoſed upon in the Value, he 


may bring his Action; and though it appear upon Evi- Horn and 
= dence that there was no actual Deceit in the Merchant, . 
but that it was in the Factor beyond Sea; yet it will be 1 
* ſufficient to charge the Defendant ; for he ſhall be an- 

= ſwerable for the Deceit of his Factor civiliter, though not 
criminaliter; for ſince Somebody mult be a Loſer, it is 

more reaſonable that he that puts the Truſt and Confi- 

dence in the Deceiver ſhould be the Loſer, than the 
Stranger. 

If the Vendor affirm a Horſe to be ſound Wind and Butterfield 


Limb, whereupon the Purchaſer Fidem adhibens gives ſo —— 


7 much; if the Horſe be blind, an Action will lie; but it 


ſeems 


Skin. 119. 


1 Lev. 247. 


Proctor and 
Burry, Hill, 
17 G. 2. C. B. 


Salk, 654, 
Stir, 827. 


Hartop and 
Hoare, E. 16, 
G. Za K. B. 
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ſeems to be good Evidence in ſuch Caſe on the Part of the 
Defendant, that the Defect is viſible, for then it cannot 
be reaſonably intended that the Affirmation extended 
to it. And note, that if the firſt Contract with Warranty 
be broken off, the Warranty will not extend to a ſubſe- 
quent Sale, 

It has been ſaid, that if a married Man pretend to be 
ſingle, and marry F. S. ſhe may bring an Action to re- 
cover Damages for the Injury done her by his Deceit; 
but ſuch an Action will not lie for a man who is impoſed 
upon by a married Woman, becauſe the Converſation and 
Contract of the Wife will not bind the Huſband. And 
it may be doubted in the other Caſe, being —_ by 
1 Fac. as it is a general Rule, that where a Treſpaſs is 
by Statute turned into Felony, the Treſpaſs is merged ; 
though in the Caſe of Garford v. Richardſon, Tr. 36 
Car. 2. the Court of K. B. upon a Motion in Arreſt of 
Judgment in ſuch an Action brought by a Woman, 


gave Judgment for the Plaintiff, holding the Action to be 


maintainable. 


GHATIER 0 


Of Trover. 


- * * 
. 2 gt kt * > 
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2 
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ROVER is a ſpecial Action on the Caſe, which 7 
one Man may have againſt another, who hath in 
h 


his Poſſeffion any o 


is Goods by Delivery, Finding or 


otherwiſe, or ſells or makes uſe of them without his 


Conſent, or refuſes to deliver them on Demand; and it 


is for Recovery of Damages to the Value of the Goods; 
and therefore the Declaration ought to contain convenient 
Certainty in the Deſeription of the Things, ſo that the 


Jury may know what is meant thereby; but it need not 


contain ſo much Certainty as an Action of Detinue, be- 


cauſe that is for the Recovery of the Things themſelves, 


and therefore Trover for 20 Ounces of Cloves and Mace 


has been holden good. So for a Parcel of Diamonds. 


If a Gentleman lodge Jewels ſealed up in a Bag with a ! 
Banker ſor ſafe Cuſtody only, and the Banker break open 


the 
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* the Bag, and pawn the Jewels to another, the Gentleman 
may bring Trover againſt the Pawnee, for he ſhall not 
be anſwerable for the Deceit of the Banker, as he gave 
> him no Power to do that Act in which the Deceit lies; 
* and therefore it differs greatly from the Caſe, taken norice 
of in the laſt Chapter, of the Merchant anſwering for the 
* Deceit of the Factor. | f 
The Converſion is the Giſt of the Action, and the 
* Manner in which the Goods came to the Hands of the 
: Defendant is only Inducement : And therefore the Plain- 
tiff may declare upon a Devenerunt ad Manus generally, 
or ſpecially per [nventionem, (though the Defendant came 
* to the Goods by Delivery), or that the Defendant frau- 
dulently at Cards won Money of the Plaintiff from the 
Wife of the Plaintiff ; and this being but Inducement, 
need not be proved; but it is ſufficient to prove Property 
in himſelf, Poſſeſſion to have been in the Defendant, and 
2 Converſion by him. 

| In the Declaration the Converſion was laid to be on a 
Day before the Trover ; wherefore a Motion was made 
in Arreſt of Judgment, but the Declaration was holden to 
be good, for the Poftca convertit is ſufhicient, and the Vi. 
is void. 

As to the Property, a ſpecial one is ſufficient, and there- 
fore this Action may be brought by a Carrier or Bailee; 
or by a Finder, for that will enable him to keep the Thing 
againſt all but the rightful Owner. 

A Sheriff who has taken Goods in Execution may 

bring Trover for them, if they were taken away before 

the Sale. 67 LEN 

If an Hbuſe be blown down and a Stranger take away 
eh the Timber, the Leſſee for Life may bring Trover; for 


2 8 I" 
* . 2 — DO SEM 3 . - * * 


in he has a ſpecial Property to make uſe of the ſame (as if 
or he would rebuild) though the general Property be in the 
uus Reverſioner. 
it A Lord who ſeizes an Eſtray or Wreck, may before 
s; the Year and Day expired maintain Trover againſt a 
nt Stranger; for he has more than a Poſſeſſion, viz. a Poſ- 
he 7 ſeſſion that will turn into a Property. 

Kot | Perks, 1750, per Clarke 


ace on the Trial of an Ejectment for a Mine it was holden, 
that a Recovery in Trover for a Parcel of Lead dug out of 
the Mine was no Evidense of the Plaintiff's Arann” 

| | n 
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: Danv, 23. 


Cr. J. 428. 


1 Mod. 31. 
Itr. 505, 


2 Saund, 47. 


Per Powel J. on 
Midland Cir- 


*  cyit, Salk, MSS, 


Sir William 
Courtney's 
Caſe, C. B, 
Salk. MSS. 
Pye and Pleydel, 
Bar. 8. 


es, M And Property is ſufficient without Poſſeſſion ; therefore Lord Cullen's 


Caſe at Bar, 


. Ld 
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Culling and 

 Tvufnal, per 

Treby Ch. J. 
a* Heretord, 
1694. 


Lord Dudley 
and Lord Ward, 
Atic. 1751, in 
Canc. 


2 Lev. 107. 


Salk, 126, 


Salk, 284, 


and given him a Note to pay him ſo many Tickets, 
afterwards had delivered upon his Note the Plaintiff's © 
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In Trover for ten Load of Timber, the Caſe was, 


that the Defendant had been Tenant to the Plaintiff, ' 


and erected a Barn upon the Premiſes, and put it upon 


Pattens and Blocks of Timber lying upon the Ground, 


but not fixed in or to the Ground ; and upon Proof that 
it was uſual in that Country to erect Barns ſo, in order 
to carry them away at the End of the Term, a Verdict 
was ziven for the Defendant. But though Lord Chiet 
Tuſtice Treby thought proper in this Cale, to take Advan- 
tage of the Cuſtom of the Country, yet I apprehend that 
it would now be determined in Favour of the Tenant 


without any Difficulty ; for of late Years many Things 


are allowed to be removed by Tenants, which would not 
have been permitted formerly; as Marble Chimnies, Cc. 
ſo more ſtrongly in Things relative to Trade, as brewing 
Veſſels, Coppers, Fire Engines, Cyder Mills, &c. The 
general Rule of Law is, that whatever is fixed to the 
Freehold becomes Part of it, and cannot be moved ; 
but many Exceptions have been admitted of Jate to this 
general Rule, as between Landlord and Tenant, or be- 
tween Tenant for Life or Tail, and the Reverſioner: But 
the Rule (till holds as between Heir and Executor. 

[f there be Trover before the Marriage of the Plaintiff, 
and a Converſion after, the Baron and Feme may join; 
for though the Converſion is the Cauſe of Action, and 
therefore the Huſband may ſue alone, yet the Inception 
of the Cauſe of Action was in the Wife by the Trover. 

If a Bank Bill, payable to A. or Bearer, be found by a 
Stranger, who transfers it to B. A. may maintain Trover 
againſt the Stranger, but not againſt B. becauſe the Courſe 


ot Trade creates a Property in him: But as to the Stranger 


who had no Title, the Property is ſtill conſidered to re- 
main in A. But if the Plaintiff had given Lottery Tickets 
to a Goldſmith to receive Money for them, and the Gold- 
ſmith having likewiſe received Tickets of the Defendant, 


Tickets to the Detendant, this would not change the 


Salk, 290, 


Property. | 
One Jointenant or Tenant in common, or Parcener, 
cannot bring T rover againſt his Companion for a Thing 


- ſtill in his Poſſeſſion, becauſe the Poſſeſſion of one is the 


Co. Ls * 


Barnardiſtone 
v. Chapman and 
Fit, 1 8, 


Poſſeſſion of both ; if he do, it is good Evidence upon 


m4 18 * 
—_ PK 


* 
r alen 


Not Guilty. But if one Tenant in common deſtroy the 
Thing in common, the other may bring Trover; and 
therefore where one Tenant in common of a Ship took it 


aWays 
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away, and ſent it to the Weſi-Indies, where it was loſt in 
a Storm, Lord King left it to the Jury, Whether this 
were not a Deſtruction by the Defendant ; who found 
it ſo accordingly. But if 


35 


one Jointenant, Cc. bring Salk. 290. 


Trover againſt a Stranger, the Defendant may plead it in poſt. 90. 


Abatement, but cannot give it in Evidence. But in ſuch 
Caſe the Plaintiff ſhall recover only the Value of his 
Share, | 

If a Leaſe be made to A. and B. and the Indenture of 
Leaſe be delivered to B. who dies, by which che whole 
ſurvives to A. he may bring Trover for the Indenture, 
for the Poſſeſſion of B was his Poſſeſſion. 

But though one Tenant in common cannot bring 
Trover againit his Companion, = that is only where 
the Law conſiders the Poſſeſſion of one to be the Poſſeſ- 


| ſion of both; and therefore if A. be Tenant in Fee of 


one fourth Part of an Eſtate, and B. Tenant in common 
with him of the other three Parts, for a Term of Years 
without Impeachment of Waſte ; if 4. cut down any 
Trees and B. take them away, A. may maintain Trover : 
For though B. being diſpuniſhable of Waſte might cut 
.down what Trees he would ; yet Trees having an inhe- 
Titable Property, and he having no Intereſt in the In- 
-heritance, cannot take them when felled by him who has 
the Inheritance; and conſequently his 2 

* cannot be ſaid to be the Poſſeſſion of the 
other. | 


If a Son, having a general Authority to receive and pay 


Money for his Father, receive Money due on a Bill to 


his Father, and give a Receipt for it, as Money had to 
his Father's Uſe, and after give it away, the Father may 
bring Trover, againſt the Donee ; for his Son's Receipt 
is a good Diſcharge of the Debt, and therefore his Poſ- 
ſeſſion is the Poſſeſſion of the Father; the Son being as to 
this Purpoſe his Servant ; and the Son may in this Caſe 


de a Witneſs (to prove the Delivery to the Defendant) his 
3 Evidence being corroborated by other Circumſtances. 


If A. be inde 


between them, that B. ſhall deliver Goods to C. in Satiſ- 


faction of A. s Debt; if B. convert them to his own Uſe, 


C. ny maintain T rover againſt him though he never had 
Poſſeſſi 


oſſeſſion being 


2 Lev. 113. 


2 Leon. 220. 


Apud Exon. per 
Turton J. Salk. 
Mss. Welt and 
Paſmore. Oct. 
Str. 4. S. C. 


Salk, 289. 


bted to C. and B. to A. and it is agreed 1 Bull, 6%, 


on, for by the Agreement the Right was in him, 8 


and the Converſion a Wrong to him: But if A. order a 
Tradeſman to ſend him Goods by .a Hoyman, and the 2 
Tradeſman ſend the Goods by a Porter to the Houſe at G. Hall. Salk. 


where the Hoyman reſides when in Town, and the Porter 
not 


2 M. 309. S. P. 
Salk. 18. S. P. 


Graves and 
Child P, 2. 
And per Holt 
Salk, MSS, 


3P.W. 186, 


Haynes v. 
Wood, per Ber. 
bert. J. Surry 
1686. 


Atkins and Ber- 
wick, E. 5 G. 1. 
dtr. 165. 
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not finding him, leave the Goods with the Landlord, A. 
cannot have T rover againſt the Landlord, for the Property 
never veſted in him, but remained in the Tradeſman ; 
but if the Perſon to whom the Goods had heen delivered 
had been a Servant to the Hoyman- and intruſted by him 
to receive the Goods, A. might maintain Trover ; for by 


ſuch Delivery the Property would have veſted in him ; 


and therefore in ſuch Caſe the Tradeſman could not bring 
Trover againſt the Hoyman : but if A. had not directed 
the Tradeſman to deliver the Goods to that particular 
Hoyman, in ſuch Caſe the Property would not have been 


in A. till he had actually received the Goods; and there- 


fore the Tradeſman might bring Trover for them againſt 
the Hoyman. Yet it has been holden, that if a Tradeſ- 
man in London ſend Goods by Order, to a Tradeſman in 
the Country, by a Carrier not named or appointed by 
the Country Trader; if the Carrier embezil the Goods, 
the Coutry Trader muſt ſtand to the Loſs. So if A. order 
the Goods to be tranſmitted to him by a particular Carrier, 
though upon Condition to return them again if he diſlike 
them; yet upon Delivery to the Carrier the Property is 
veſted in A. and he will be bound to pay the Price to the 
Tradeſman 3; and conſequently the Tradeſman cannot 
bring Trover againſt the Carrier ; though perhaps if it 
were to come out in Evidence, that the Carrier had kept 
the Goods in Town, in Satisfaction of a Debt due from 
A. to him (and that without the Conſent of A. who was 
ſoon after to run off) the Court would leave it to the Jury, 
and not let the Carrier take Advantage of ſuch tortious Act; 
for in ſuch Caſe there is Reaſon to preſume the Carrier 
did not accept the Goods for A. never having had any 
Intention to deliver them to him; and if ſo, the Property 
will not have veſted in A. and conſequently muſt remain 
in the Tradeſman, who may therefore bring the Action. 
The Defendant 7th Apr. ſent Goods to A. who in May 


following finding himſelf in bad Circumſtances, redeli- 


vered the Goods to a Friend of the Defendant's, and ſent 


him Notice; but before the Defendant could ſignify his 
Conſent to take back the Goods, A. became a Bankrupt, 2 
and in an Action of Trover by the Aſſignee, the Court 4 
held, there being a precedent Conſideration, viz. the Debt, 
A. could not countermand the Delivery, but the Property 
reveſted in the Defendant till Diſagreement, and the Con- 
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But where a Bankrupt on 7th Mu. indorſed and ſent Alderſon & ano- 


2 Promiſſory Note for 600l. by the Poſt to the Defendant, _ _ - 


to whom he was indebted to a larger Amount, and the ther v. Temple 


Letter was carried to the Poſt-Office that Morning; but K. B. Tr. 38G. 3. 


by the Courſe of the Poſt it could not go away till the next 
Day, and the Defendant could not receive it till the th, 
at which Time he did receive it; and an Act of Bank- 

= ruptcy was committed on the 8th, and it was found by 

© the ſury that the Note was indorſed and ſent in Contem- 

© plation of an Ad of Bankruptcy : The Court heid this to 


de a fraudulent Preference of the Defendant to the other 


: Creditors of the Bankrupt; and that as the Note was 
not found to have been indorſed in Payment of any par- 
* ticular Debt, and it might be in Truſt for the Bankrupt, 
and no Aſſent was given by the Defendant, before the Act 
of Bankruptcy was committed, the Aſſignees were enti- 
tled to recover it from the Defendant. But it was there 


_ ſaid, that if a Man ſend Bills of Exchange, or conſign a 


Cargo to another who has before paid the Value for them, 
the ſending them to the Carrier will be ſufficient to pre- 
vent the Aſſignees from recovering the Goods or Bills 
back, in caſe of an intervening Act of Bankruptcy ; 
though the Perſon to whom they were ſent did not know 
of their being ſent at that Time. 

If a Man deliver Corn to his Servant to ſell, who does 
ſo accordingly, and converts the Money to his own Uſe, 
the Maſter may bring Trover againſt him for the Money; 
for though it has formerly been a Dobut, yet it ſeems 
now to be agreed, that Trover will lie for Money, becauſe 
Damages only are to be recovered. | 

In Trover for a Debenture, the Plaintiff muſt exactl 
prove the Number of the Debenture as laid in the De- 
claration, and the exact Sum to a Farthing, or he will be 
nonſuited. But he need not ſet out the Number (any more 
than the Date of a Bond, for which Trover is brought, ) 
for being out of Poſſeſſion be may not know the Number, 
4 _ if he ſhould miſtake, it would be a Failure of his 
Dult. | 
In order to prove Property, where the ction is brought 
by an Allignee under a Commiſſion of Bankruptcy (who 
may declare, if he will, ut de bonis ſuis propriis) it is ne- 

ceflary to prove, 1. The Bankrupt a Trader within the 
Statute, 2. The Act of Bankruptcy. 3. That the Com- 
| miſſion was regularly granted. 4. The Aſſigument to the 
Phintiff. 5. A Property in the Bankrupt. It will be 
proper thefore to cor.ſider what Evidence is ſufficient to 


prove 


* 


Noy 12. Cr. E. 
746. 1 R. A. 5. 
Salk. 289. 
Str. 142. 


Y Per Holt at G. 


Hall, 1707. 
Cr. Car. 262. 


Carth. 453. 


Ruſh and Baker. 
Mich. 8. G 2. 
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it 
prove theſe ſeveral Things; and for that Purpoſe I will 8 
ſet down the Words of the ſeveral Statutes which deſcribe 

what Perſons may be Bankrupts, and what Acts will \ 
make them ſo. | 4 tl 


otherwiſe abſent himſelf, or ſuffers himſelf willingly to be 
arreſted for any Debt not due, or ſuffers himſelf to be 


By 13 EL. c. 7. Any Perſon uſing the Trade of Mer - al 
chandize, by way of Bargaining, Exchange, Rechange, t 
Bartry, Cheviſance, or otherwiſe, in groſs or by retail, 3 
or ſeeking his Trade or Living by buying and ſelling, 1 
that departs the Realm, or begins to keep Houſe, or fc 

[ 


| outlawed, to defraud any of his Creditors, ſhall be 
| deemed a Bankrupt; and by 1 127 c. 15. or fraudulently 
i procures his Goods to be attached or ſecreted, or makes ; 
any fraudulent Grant of his Land or Goods, to the In- fc 
tent that his Creditors may be defrauded ; and by 2x * 
Fac. I. c. 19. any that uſes the Trade of a Scrivener re- 5 
ceiving other Men's Money into his Truſt and Cuſtody, _ 


or any Merchant who ſhall endeavour to compel his Cre- | 2 
ditors to take Jeſs than their juſt Debt, or gain longer d 
Time than was given upon the original Contract, or be- ( 
ing indebted in 100l. er more, ſhall not pay or compound by 
for the ſame within ſix Months after due, and the Debtor © 
be arreſted for the ſame, or within ſix Months after an : 


Original ſued out and Notice thereof, or being arreſtcd 
ſhall lie in Priſon two Months or more upon that or any „ 
other Arreſt, or being arreſted for 100l. or more of juft — 
Debts ſhall eſcape out of Priſon, or procure his Enlarge- 
ment by putting in hired Bail. And by the ſaid Act 2 
ac. 1. in the Caſes of Arreſt and lying in Priſon, or get- 
ting forth by hired Bail, he is to be deemed a Bankrupt 
from the Time of his firſt Arreſt. | 

By 14 Car. 2. c. 24. he having Money in the ZEa/? 
India Company will not make a Trader; and in the 5 G. 
2. c. 30. by which Bankers, Brokers, and Factors, are 
made liable to the Bankrupts, there is a Proviſo that it 
ſhall not extend to any Farmer, Grazier or Drover. 


68 * 1 
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Conſtructions on the aforeſaid Statutes. 4 6 

ck. B 243. A Man cannot be a Bankrupt in reſpect to Debts con- | 4 - 

1 tracted during his Infancy, though the Act of Bankrupte7 F 
Will: were committed after he was of Ape. | 4 : 
| | Tribe a A. being arreſted, puts in Bail, afterwards he ſurren- f 
eck. ders in Diſcharge of his Bail, and is above two Months | 

Al., 109- S. . in 
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the Court, and he is accordingly immediately lurrendered 
and ſent there, the Impriſonment is to be computed from 
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] in Priſon ; he is a Bankrupt only from the Time of his 
Surrender, not from the Time of his Arreſt. | 


But where ſham Bail is put in before a Judge as a Roſe v. Green, 


: Means to get the Defendant turned over to the Priſon of 1 G. 2, 


the Arreſt. | 

A Shoemaker may be a Bankrupt, for he lives by buy- ro. car. zu. 
ing and ſelling Leather; but an Innkeeper as ſuch cannot, 3 Lex. 309. 
for though he buy Proviſion, yet he does not properly 
ſell it, for the Attendance of his Servants, Furniture of 
his houſe, c. are to be conſidered. | 


So it has been holden that a Victualler, as ſuch, cannot — 0 
| Roles K. B. 
One who buys Cattle at one Fair, keeps them three or Eaſt 7. O. 3. 


4 four Days on his own Ground, and then drives them to Mills ad 


Hughes, M. 19 


znother Fair to ſell, is a Drover within the Meaning of e 


5 G. 2. aforeſaid. 
In the Caſe of Moodier, a Mercer on Ludgate-hill, cited by Sir J. 


gagainſt whom his going beyond Sea being given in Evi- strange in De- 
dence, it was inſiſted that ſhewing guo Anime it was done, golls and Ward, 


* (viz, on Account of having killed his Wite) it could not Hu. 12 C. a. 


be conſtrued an Act of Bankruptcy ; but it appearing his 


: Creditors were thereby in fad prevented from recovering 

their Debts, Reeves Ch. Juſt. held it was; but if that Fact 

had not come out, it would have been otherwiſe. 

: If A. commit a plain Act of Bankruptcy, as keeping $alk. 110. 
- Houſe, &c. though he after go abroad and be a great 


Dealer, yet that will not purge it. But it the Act were 


2 doubtful, the going abroad and dealing will be an Evi- 
: dence to explain the Intent of the firſt Act; for if it were 
not to defraud Creditors, and keep out of the Way, it will 
not be an Act of Bankruptcy. Alſo if after a plain Act 
he pay off or compound with all his Creditors, he is be- 
come a new Man, 

To conftitute an Act of Bankruptcy, the Denial of the 
Party muſt be with an Intent to delay Creditors ; there- 
fore being denied when fick in Bed, or engaged in Com- 
pany, will be nu Act of Bankruptcy ; and Lee Ch. Juſt. 
held the ſame, where the Denial was by Agreement in 
order to take out a Commiſſion. But in Bramley v. 
Mundee at Guildhall ad June, 56, Mr. Juſtice Fo/ter 
> held it ſufficient Proof of an Act of Bankruptcy : The 


3 


Field and Bella- 
my, H. 15. G. 2. 


Fact proved was, that the Party (in Conſequence. of an 


Agreement made at a Meeting of the Creditors two 


I Hours before, at which he and the Plaintiff both were) 


was denied to the Plaintiff's Clerk, who was ſent to de- 
mand Money; tamen Quære, for how can ſuch a Denial 
be 
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acxmar v. 


Nightingale, P. 
13. G. 2. per 
Lee at G. Hall, 


Meylin & al. . 


Eyies 2. Str. 
Sog. 


Kettle and 


others, Aſſig- 
neces of Ewing 
©, Hammond 


Weſtminſter 


Sittings after 


Hil. 7 C. 3. 


Ewens and 


Gold, II. 8. G. 


2. per Hard- 
wicke Ch. J. 


Lowficld and 
Yoncrofr, per 


Raym. C. |. 


. Hall 1732. 


Croxton ard 
Hodges, per 
For teſcue * 
R-reford, 
48. 2. 


been privy t | 
and undey/ſuch Circumitances a Denial by Agreement 
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be ſaid to be with Intent to delay the Creditor ?—Pro- _ 


bably the Defendant himſelf in this Caſe had concerted or 
the committing the Act of Bankruptcy : 


has in mahy Caſes been holden to be ſufficient Proof of an 
Act of Bankruptcy. For where a Perſon has been aſſiſting 
in procyring ſuch ct of Bankruptcy to be committed, 
it does hot afterwards lie in his Mouth, nor thall he be 


permitted to ſay it was fraudulent or ineffectual, But 


ſuch Act of Bankruptcy will be of no Avail againſt Perſons 
who were not privy to it. Though a Man with Intent to 
delay his Creditors order himſelf to be denied, yet unleſs 
in fact he be denied to a Creditor, it will be no Act of 
Bankruptcy ; therefore it is neceſſary to prove that the 
Perſon denied was a Creditor. 

On the 28th of November, Hall rode out of Town, 
and returned in the Evening, before which a Bailiff had 
been at his Shop to arreſt him: The next Morning he 


2 
A 


R 


ſent for the Bailiff, and told him he went out in order to 8 
get the Term of the Plaintiff, and now the Return of the 


Writ was out, if they would take out a new Writ he 


would give Bail, which was done accordingly ; and this 


was held to be an Act of Bankruptcy within 1 Zac. 1. 


. 


In an Action of Trover againſt a Sheriff, who had le- 
vied an Execution on the Bankrupt's Goods, to prove an 
Act of Bankruptcy prior to the Execution, the Plaintiffs 
relied on an Aſſignment made by the Bankrupt of all his 
Effects to two of his Creditors, in truſt for themſelves, 
and the Reft, in conſequence of a Propoſition made by 
the Bankrupt at a Meeting of his Creditors, and accepted 
by all that were preſent, Per Lord Mansfield, this Deed 
is a Fraud on the Bankrupt Laws, and is an Act of Bank- 
ruptcy, unleſs every Creditor concurred. And as every 
Creditor did not concur in it, (for the Plaintiff in the 


Execution was adverſe) the preſent Plaintiff had a Verdict. 


A Man cannot be an Evidence to prove an Act of 


Bankruptcy committed by himſelf ; but his Confeſſion to 


a third Perſon that he had gone out of the Way to avoid 


being arreſted, is Evidence. So a Verdict upon an Iſſue : 
directed out of Chancery, to which only one of the 


Defendants was Party, may be read againſt all the 


Pefendants, to prove the Time of the Act of Bank- i 
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rup ty. - 
A Mats giving Money for Notice when a Writ ſhould 
come into the Sheriff's Office againſt him, is no Proof of 
an Act of Bankruptcy, for he may do it to prevent his 
Credit being blown, Proof 
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Proof of the Commiſiion ought to be by ſhewing it 
under Seal, and the Petition to the Chancellor on which 
it was granted, and the Debt of the petitioning Credi- 
tors, which (by 5 G. 2.) if one, muſt amount to 1001. 
if two, to 1 Fol. if three or more, to 200]. It muſt alſo be 
a legal Debt ; therefore the Aſſignee of a Bond cannot 
be a petitioning Creditor ( Medl:cott's Cale in Chancery, 
E. 4 G. 2. 04. St. 161.) and it muſt be due at the 
Time of the Act of Bankruptcy committed, (Tons and 
others v. MHyttan, H. 13 G. 1. Od. Str. 147.) but 
though of above ſix Years ſtanding, it will be good. 

N. B. A joint Creditor may ſue out a ſeparate Com- 
miſſion. 

The Aſſignment is to be proved by producing the Deed, 
and proving the Execution of it by the Commiſſioners. 

Till Alignment the Property is not out of the Bank- 
rupt; but the Aſhgnment veſts the Property in the 
Ailignees from the Time of Bankruptcy ; and therefore if 
a Perſon ſue out Execution againſt a Bankrupt and the 
Sheriff ſeize his Goods and ſell them, and give the 
Money to the Perſon ſuing out the Execution, the Aſ- 
ſignees may bring Trover againſt the Sheriff (or the 
Perſon ſuing out the Execution, if he can be proved a 
Party to the Converſion, by giving Bond to ſecure the 
Sheriff, and ſo making it his own Act ;) and there is no 
Occaſion for an actual Demand, becauſe the Property 
being veſted in the Aſſignees from the Time of the Bank- 
ruptey, the Execution was tortious. If therefore a 
Sheriff levy Goods on a Fi. Fa. an Act of Bank- 
ruptey committed, but before a Commiſſion ſued out, he 
ought not to ſell the Goods after the Commiſſion, for if 
he do, he will make himſelf liable in Trover. Where 
the Caſe appeared to be, that the Defendant took the 
Goods by Virtue of a Fi. Fa. after directed to him as 
Bailiff after an Act of Bankruptcy, but before a Com- 
miſſion ſued out; on a ſpecial Verdict he had Judgment, 
for being an Officer he was obliged to execute the Writ, 
Note, the ſingle Queſtion referred by the ſpecial Verdict 
was, Whether the taking were lawful, and it was upon 
that the Court determined: A Pailift, as ſoon as he has 
taken the Goods, is functus Officit, and therefore if he 
were juſtified at the Time of taking, a ſubſequent Com- 
miſſion ought not to afle& him. 

A. was arreſted and lay in Gaol for two Months, in 
which Time his Goods were taken in Execution on a Fi. 
Fa. then a Commiſſion of Bankruptcy iſſued, and 4. 
was declared a Bankrupt from the firſt Arreſt. After- 
wards the Sheriff returned nulla Bona; this is a good 

Return, 
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Return.—The Fi. Fa. was returnable the 26th June: The 
Commiſſion iſſued the 5th July: The Return was in fact 
made the 5th November, and the Court ſaid they would 
take it as made at the Time when in fact it was made, and 
not as made at the Day of the Return of the Writ. 
or. Car, 248. A. became a Bankrupt after his Goods extended on a 
Statute, and before the Liberate ; and in Trover by the 
Aſſignees againſt the Defendant, who had got Poſſeſſion 
by Virtue of the Liberate, the Court held the Property 
was diveſted out of the Bankrupt by the Extent, and 
conſequently that the Goods were not allignable. And 
note: The AQ of Bankruptcy is the ſame Thing in the 
Caſe of Common Creditors, as the Alignment is in the 
Caſe of the King. The King is bound by an actual 
Aſſignment, becauſe the Property is then abſolutely 
transferred to a third Perſon ; but Relations, which are 
but Fictions of Law, cannot bind the Crown. 

And note, that the 19 G. 2. reciting that Perſons 
frequently commit ſecret Acts of Bankruptcy unknown to 
their Creditors, and after appear publickly and carry on 
their Trade, and that permitting ſuch ſecret Acts of 
Bankruptcy to avoid Payments bona fide made, is a Diſ- 
couragement to Trade, enacts that no Perſon who is 
bona fide a Creditor of any Bankrupt for Goods ſold, or 
for any Bill of Exchange drawn, negotiated or accepted 
by him, ſhall be liable to refund to the Aſſignees any 
Money, which before the ſuing forth the Commiſſion was 
bona fide, in the uſual or ordinary Courſe of Trade and 
Dealing, received by ſuch Perſon of ſuch Bankrupt be- 
fore ſuch Time as he ſhall have Notice that he is become 
a Bankrupt, or that he is in inſolvent Circumſtances. 

As to the Proof of Property ; by 21 Fac. 1. c. 19. if 
any Perſon becoming a Bankrupt have in his Poſſeſſion, 
by the Conſent of the Owner, Goods of another Man, 
and ſhall be reputed Owner of ſuch Goods, and ſhall 
take upon him the Sale, Alteration or Diſpoſal of them, 
the Commiſſioners of Bankrupts ſhall have Power to ſell 

ſuch Goods for the Benefit of Creditors. 
ie «rg This does not extend to Goods which a Factor has in 
M. 9 ' his Poſſeſſion and offers to ſell for another Man: There- 
1 P. W. 31g. fore in Trover for a Parcel of Diamonds againſt the 
Aſſignee of Levi a Bankrupt, to whom before his Bank- 
ruptcy the Plaintiff had delivered the Diamonds to ſell ; 
upon a Cate made, the Court of X. B. were of Opinion 
that the general Words of the Clauſe ought to be ex- 
plained by the Preamble, and that theſe Jewels being 
originally the P'laintiff's, and the Bankrupt having no 
| more 
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more than a bare Authority to ſell them for the Plaintiff's 


"Uſe, were not liable to the B inkruptey. | 

But if a Jeweller have in his Poſſeiſion Jewels belong- 
L to A. and becoming a Bankrupt offer the Jexels to 
Sale to F. S. the Alſignee may diſpoſe of them, and 4. 
cannot have Trover againſt the Vendee, 

Upon this Clauſe t o in the Statute it has been deter- 
mined, that if a Trader mortgage his Stock in Trade, and 
continue in Poſſeſſion and become a Bankrupt, his Aſſig- 
nees may diſpoſe of it; but if he mortgage or ſell a Choſe 


In Action (Ex. gr. a Ship at Sea) and deliver over the 


Muniments, it will not be within the Statute.— If Goods 
be conſigned to a Factor who ſells them, and becomes a 


Bankrupt, the Merchant muſt come in under the Com- 


miſſion; but if he lay the Money out in other Goods 
For the Merchant, the Merchant will have the Goods. 
"So if he ſell the Goods for Money at a future Day, the 
Merchant will be entitled to the Money. 

And by the 1 Fac. l. c. 15. /. . If any Perſon, who 
ſhall afterwards become a Bankrupt, ſhall convey his 
Lands or Chattels, or transfer his Debts, except upon 
the Marriage of any of his Children, or ſome valuable 
"Conſideration, the Commiſſioners may diſpoſe of 
le ſame as if the Bankrupt had been actually ſeiſed or 
poſſeſſed. 

4 The Bankrupt cannot be Evidence to ſwear Property in 
imſelf, or a Debt due to himſelf, without a Releaſe of 
His Share in the Surplus and the Dividends, for elſe he 
s plainly intereſted, but he may prove Property in, or a 
Debt due to another. 

By 5 G. 2. c. 30. /. 7. In caſe any Perſon is ſued for 


a Debt due before he became a Bankrupt, he may plead 


in general, that the Cauſe of Action did accrue before 
ſuch Time as he became a Bankrupt, and may give the 
ſpecial Matter in Evidence; and the Certificate and Al- 
Jowance ſhall be ſufhcient Evidence of the trading Bank- 
uptcy Commiſſion, and other Matters precedent to ſuch 
:ertificate, and a Verdict ſhall thereupon be given for 
the Defendant, unleſs the Plaintiff can prove the Certiti- 
ate obtained unfairly and by Fraud, or can make appear 
any Conceaiment by the Bankrupt to the Value of tel. 
> Though by that Statute the future Effects of a Bank- 
rupt after a ſecond Bankruptcy, where he does not pay 
Fifteen Shillings in the Pound, are liable to be ſeized for 


the Benefit of Creditors, yet till Scizure the Bankrupt 


has 


I 


Salk. Mss. 


Royal and 
Rowles, H. 22 
G. 2. in Canc, 


Seot v. Sal- 
mon. B. C. 16 
G. 24 


Ewens and 
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Hard wicke, 8 
. a. 


Str. 1207, 


Inſt. 154. 


Salk. 441, 


Raym, 592, 


1 Sid, 264, 


10 Co. 56, 


2 M. 245. 
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has ſuch a Property in them as will enable him to fell | 


them, I 
In Trover by a Stranger for Goods taken at Sea, in , 
order to eftablich a Property in himſelf, the Plaintiff muſt . 
prove two Things, 1. That the Sovereign of the Plain- U 
tiff was, at the Time of the Taking, in Amity with the 
King of England. 2. That the Defendant was, at the | 


Time of Taking, in Amity with the Sovereign of him 
whoſe Goods were taken; for if he that took them were 
at Enmity with him whoſe Goods were taken, the Ta- 
king was lawful, and of Conſequence the Property alter- 
ed.—The Caſe in fourth Inſtitute was, England was in „ 
Amity with Spain and Holland, who were at Enmity ; + 
the Hollander took Goods at Sea from the Spaniards and 
brought them into England, the Spaniards brought Tro- 
ver for them as being in ſolo Amici; and it was holden 
that they could not recover. | 
Poſſeſſion ought to he proved in the Defendant himſelf, 
for Delivery to a Servant is not ſufficient, if the Goods 
do not come to his Hands; unleſs the Servant be em- „ 

ployed by his Maſter to receive Goods for him, and they 
be delivered in the Way of his Trade; as if a Pawn be 
delivered to a Pawnbroker's Servant. | 'p 
To determine what Evidence will be ſufficient to prove *,,+ 
a Converſion in the Defendant, it muſt be known how 7 
the Goods came to his Hands; for if they came to his 
Hands by Delivery, Finding, or Bailment, an aus! | 
Demand and Refuſal ought to be proved; but it is not 
neceſſary to prove an actual Demand, if an actual Ta- 
king be proved, for the Taking being ulawful is itſelf a 2 
Converſion ; ſo likewiſe if an actual Converſion be prov- 
ed, it is not neceſſary to prove a Demand. ; 
A Demand and Refuſal is only Evidence of a Conver- 
ſion; and therefore, if the Jury find a ſpecial Verdid ; 
that there was a Demand and Refuſal, the Court cannot 
adjudge it a Converſion, ; 
A Demand and Refuſal is no Evidence, where it is a- 
parent the Defendant has made no Converſion ; as ſuppoſe: tak 
the Defendant to have cut down the Plaintiff s Trees, 
and to have left them lying in the Plaintiff's Ground; for tha 
it is plain he has not converted them, if they continue 
there as before. | the 
In Trover againſt a Carrier, Denial is no Evidence of: 
Converſion, if the Thing appear to be realy loſt through the 
Negligence ; but if that do not appear, or if the Carrie 
had it in his Cuſtody when he denied to deliver it, it \ 
| goo'y 


* — 
N r 2 : * * . 4 
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> good Evidence of a Converſion. But he may give in 
Evidence the Detaining of the youu for Carriage; ſo 
he may give in Evidence that the zoods were ſtolen ; for 
t then he is guilty of no Converſion, though he will be 
* > hable in an Action on the Caſe on the Cuſtom. 
e * So in Trover for a Horſe in an Innkeeper's Hands, De- 
© * nial is no Evidence of a Converſion, unleſs the Plaintiff 
N tender what the Horſe has eaten out, and the Jury is to 
ba judge if ſufficient were tendered. But if A. put a Horſe 
to Paſture with B. and agree to pay him 12d. per Week 
as long as he remains at Paſture, and afterwards ſells him 
n to C. who brings Trover againſt B. he cannot give in 
3 * Evidence the Detaining him till he be paid, but is put to 
d his Action againſt A. for this differs from the Caſe of an 
o * Inkeeper or Taylor, who may retain. 
n A Lord of a Manor ſeized a Beaſt as an Eſtray, and 
kept it for ſome Time after having proclaimed it. The 
If, : Owner afterwards, and within the Year and Day, claim- 
0 ed it, and brought L'rover without firſt tendering a Sa- 


tisfaction for the Keeping of it: And for the Want of 
e that it was holden that the Action would not lie. 


ve tiff cannot juſtify detaining the Horle till paid for his 
1 Keeping. 
l 


So if A. purchaſe the Intereſt of a Leaſe for Years, 
ual and the Writings are left in the Hands of B. an Artor- 


dot ney to draw an Aſſignment, and he does draw one accord- 

a. ingly, which is executed, he cannot afterwards refule to 

f 2 deliver it to A. till he have paid for it. 

DV- } So where the Defendant paid the Duty at the Cuſtom- 
Houſe for the Plaintiff's Goods; tor he may have an 

© ZAction for the Money fo laid out. 

a * Note, no Perſon can in any Caſe retain where there is 

no 


a ſpecial Agreement, becauſe then the ocher Party is per- 
ſonally liable. | 
II Trover be brought againſt a Conſtable for Goods 
Doſe: taken by him, purſuant to a Warrant from a Juſtice or 
other Perſon, if he have a Juriſdiction, though not in 
that particular Inſtance, (as if Commiſſioners of the 
Window Tax fine a Collector for a Neglect not within 
heir Power) the Conſtable will not be liable, for he is 
Mot guilty of a Converſion to his own Uſe; and though 
b Mhe Plaintiff is intiſed to the Surplus of the Diſtreſs, yet 
ne cannot recover it in Trover. So Lord Chief Juſtice 
olt held, that if a Sheriff upon an Extent for the King 
D 2 againſt 


45 


2 Raym. 752. 


1 Danv, 22. 


2 Show, 161. 


Cr. Car, 271. 


2 Ro. Abr, 
92. 
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againſt A. ſeize the Goods of B. B. cannot have Trover, 
becauſe, by the Seizure, the Property veſted in the King. 
Tinkler +. If upon an Information of Seizure the Goods be con- 
Poole ard > demned, no Action will lie for them. But if there be 
_— , no Condemnation, and the Goods were not liable to be 
ſeized, Treſpaſs or Trover will lie aga nſt the Officer for f 
them. But by 19 E. 2. c. 34. /. 16. if the Judge certify 
on the Record that there was a probable Cauſe for ſuch 
Seizure, then the Plaintiff beſide his Ship or Goods ſo 
ſeized, or the Value thereof, ſhall not be intitled to 
above 2d. Damages, nor to any Coſts of Suit © wi 
ü If a Man take my Horſe and ride him, and after de- 
liver him to me, yet I may have this Action againſt him, 
for the Riding was a Converſion, and the Re-delivery will t. 
only go in Mitigation of Damages. | 
8 Drawing out Part of a Veſſel, and filling it up with | 
__— Water, is a Converſion of all the Liquor. v 
n If a Man find my Goods, and upon a Demand an- his 
per Coke Ch. ſwer that he knows not whether I am the true Owner, 44 
bo = and therefore refuſe ; this is no Evidence of a Converſion, is: 
if he keep them for the true Owner, Cc 
Though it be neceſſary to alledge a Day and Place of Th 
= — . Converſion (or a Requeſt and Refuſal, which is tanta- del 
; mount) yet as it is a tranſitory Action, the Converſion at 
may be laid here and proved in Ireland. we 
Cr. J. 662, If Trover be brought againſt Baron and Feme, the Jive 
Declaration muſt ſuppoſe that they converted the Goods W 
to the Uſe of the Huſband, and it muſt not be laid that the 
ſhe converted them to her own Uſe; and many Judg- on, 
: ments have been arreſted on that Account; yet as the Fſior 
Yelv. 166. Converſion is a Tort, it ſhould ſeem as if ſhe might be Pla 
—_— — charged with it the ſame as with a Treſpaſs : As ſuppoſe Hr i; 
E. 11 G.2z (he were to take my Sheep and eat them: And in Treſ- Ine) 
Str. 1094. paſs againſt Baron and Feme it may be laid in the Decla- ] 
Þullen v. Pal- ration, that they converted the Goods to their own Uſe; Pot 
appt wa for though it had been to the Uſe of the Huſband only, the 
Afr, 245. = after his Death the Wife would be charged with the wh 
amages; however there is a Difference between the hav 
two Caſes, for in Trover the Converſion is the Giſt of be 
the Action, but not in Treſpaſs, He 1 


An 
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An Executor left Furniture in the Houſe by the Con- 


| * ſent of the Heir, who uſed them; afterward upon a De- 


mand and Refuſal the Executor brought Trover; the 
| Heir pleaded the Statute of Limitations, and per Cur. 
the Uſer before Demand was no Converfion, and the 
© Refuſal (which is the only Evidence of it) being within 
! fix Years, the Action is nat barred. 

: "rover will will not lie againſt a Servant for taking 
Goods by his Maſter's Commands, and for his Maſter's 
” Uſe; but Treſpaſs will. — This Rule muſt not be ta- 
ken in the full Latitude of the Words, for it is certain it 
> will not extend to Caſes where the Command is to do an 
apparent Wrong; and ſo it is ſaid by J. Scroggs in Mires 
and Siebay; and perhaps it will not to any Caſe where 
taking is tortious, for then there is no Occaſion for a 
I Demand and Refuſal ; but where the Poſſeſſion was law- 
ful, a Refuſal by a Servant will not be Evidence of a Con- 
{verſion in him, for it will be Evidence of a Converſion in 


| his Maſter, as is the Caſe of the Pawnbroker in Salk. 
| 11445 Tones and Hart. Parker and Godwin, M. 2. G. 2. 
is a ſtrong Caſe to ſhew how far one Man acting by the 


> Command of another ſhall be anſwerable in Trover : 


That was, a Bankrupt left Plate with his Wife, who 


delivered it to a Servant to ſell, the Servant delivered it 


at the Door of Moodward's Shop to the Defendant, who 
vent into the Shop and pawned it, and immediately de- 
livered the Money to the Servant, who paid it to the 
Wie. Upon Trover brought by the Athgnee againſt 
the Defendant, he obtained a Verdict; but, upon Moti- 


- on, the Court granted a new Trial, as being a Conver- 
ſion in the Defendant; and upon a ſecond Trial the 


laintiff had a Verdict. Note; the Defendant pawned 


t in his own Name, and gave his own Note for the Mo- 
el-: ney. | 


If the Plaintiff prove the Goods to have been in his 


4 | oſſeſſion, it is prima facte Evidence of Property, bur 


the Defendant may prove them the Goods of F. $ 
who died znteflate, and that Letters of Adminiſtration 
have been granted to him; but ſuch Evidence will not 


pe concluſive againſt the Plaintiff, for he may ſhew that 


ie was married to F. S. and ſo ancitied; 
So it would be ſufficient if the Defendant could prove 


hat the Plaintiff had before recovered in an Action of 
rover againſt J. S, for the ſame Goods, for ſuch Re- 
Fovery veſts the Property wu S. and the Plaintiff has 
Mamages in lieu thereof, an 


ion he cannot ſay the Goods are his, 


therefore in a ſecond Ac- 


Where 
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Where Trover is brought by a rightful Executor or Tj 
Adminittrator againſt an Executor de = tort, he cannot Ty 
plead Payment of Debts, c. to the Value, &c. or 
that he hath given the Goods, &c. in Satisfaction of b 
Debts, but, upon the general Iſſue, ſuch Payments ſhall 2 


Value, the Plaintiff ſhall be nonſuited ; But he ſhall *w 
not give in Evidence a Retainer for a Debt of his own; *'w 
and if the Action be Treſpaſs inſtead of Trover, Pay- tl 
ment of Debts to the Value will only go in Mitigation of at 
Damages: And perhaps in Trover by a righttul Admi- * 
niſtrator againſt an Executor de ſen tort, he could not cc 
give in Evidence Payment of Debts to the Value for 
ſuch Goods as were ſtill in his Cuſtody, but only for ti 
ſuch as he had ſold. —_ 
If an Adminiſtrator bring Trover on his own Poſſeſſi- 
on, the Detendant may upon the general Iſſue give in 


brought on the Poſſeſſion of the Inteſtate, the Defendant 
mult plead it in Abatement, and cannot give it in Evi- 
dence on Not Guilty. | f 
Mr. Danvers ſays there is no Plea in Trover, but 2 
Releaſe and Not Guilty; for every Plea in Juſtification is 
tantamougt, and Lord Ch. Juſt. Holt in the Caſe of 
pron mo and Jenes, Salk. 654, ſays, he never knew but br 
one Plea that was good, and refers to a Caſe in Yelverton, Ce 
198, where in Trover for two Butts of Wine, the De- th. 
jendant pleaded that he took them for Priſage for the tal 
King, and there is another ſpecial Plea in 2 Bulſir. 289, 
that was holden good, viz. That the Defendant kept a R. 
common Inn, and that a Stranger brought the Plaintiff's to 
Horle there; and that not being paid for his Meat, he no 
detained the Horſe there; but for the Reaſon given by 
Lord Ch. Juſt. Helt in the Caſe of Hartford and Jones, 
letting aſide a ſpecial Plea (that the Goods were call 
away, and that he ſaved them, and detained them till he += 
was paid for his Pains) viz. That it a Detainer be lav 
ful, it does not confeſs a Converſion (which is certainly 
Law) that Plea ought not to have been allowed. And in, 
Wingfieid v. Stratford, H. 25. G. 2. X. B. it was holden © 
by the whole Court, that there could be no ſpecial Plea 
in Trover, but a Releaſe. But as the Defendant cannot 
plead the ſpecial Matter, he may give it in Evidence on 
the general Iſſue; and therefore in Trover for a Gun, 
the Detendant may give in Evidence, that lie was Game- 
keeper of the Manor of B. and took the Gun by the 225 
& 23 Car. 2. though the Act do not authorize the plead- F. 
| ing 
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or 1 ing the general Iſſue; and therefore it would be other- 
ot wiſe in Treſpaſs for taking it, —Yet where in Trover for Yelv. 67. 
or Goods, the Defendant pleaded that the Plaintiff had 


of © brought the like Action againſt J. 5. for the ſame Goods, 
all and had recovered, and had Execution; upon Demurrer, 
i the Plea was holden to be good; and it was ſaid, that 
all © where the Demand and Recovery is a Thing certain, as 
1; where two are bound in 100]. Bond, jointly and ſeverally, 
„there Recovery and Execution againſt one is not a Bar 


the 100l, demanded : But where the Demand and Re- 
covery is of a Thing incertain, as where Treſspaſs is 


4 


of ſabe t the other: for Execution is no Satisfaction for 
; done by two, which reſts only in Damages, if the Plain- 


or tiff recover againſt one, that Judgment is a ſufficient 
Bar againſt the other; for tran/it in Rem judicatam ; the 
ſi- Property of the Goods is changed, ſo as he may not 
in © ſeize them again. | 
be Mete; In general Caſes it is not allowed to bring the Salk. 595. 


nt Thing into Court for which the ction is brought; yet Str. 142. 
„i- I have known it under particular Circumſtances, where 
the Court would diſcountenance the Action: And it E734 «nd 


5 . Lathb 
2 appears from Mr. Barnes's Notes, that in the Common Mic ar, 2. 
is Pleas it has been often done. K. B 


of The Rule ſeems to be, that Bona peritura and cum. Fiſher v. 

ut brous Goods ſhall not be permitted to be brought into 5 * 
en Court; but in other Caſes they may, upon an Affidavit EY 

e- that they are in the ſame Plight and Condition as when 

the taken. 

3), Where Goods are cumbrous, the Court will grant a Cook », Hol- 
2 Rule to ſhew Cauſe, why on the Delivery of the Goods gate, C. B. Tr, 
F's to the Plaintiff, and paying Coſts, Proceedings ſhould 19.0. 2. 


he not be ſtaid, | Pipe, k. R. 
by Eaſt 7 G, 3, 
T1 

all 

he — — — _ 

LW: 

ny 


ll * CHAPTER Mk 
Of Detinue. 
IT NETINUE lies for the Recovery of Goods in Specie, 


ne- and alſo for Damages for the Detainer, and it lies 
41 Egainſt a Perſon who has them either by Delivery or 
- Winding : But as in this Action the Defendant —_— 
his Law, Trover is the Action in more common =_ 
ave 
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I have already taken Notice, that the Decalration in 
this Action mult contain more Certainty than is neceſſary 
in Trover ; in moſt other Reſpects it agrees with that 
Action. It may be brought by one having a ſpecial Pro- 
perty ; ſo, by one having a Property without Poſſeſſion. 
It wül lie for a Piece of Gold, Value twenty-one Shil- 
lings; for that is a Demand of a Thing certain: But it 
will not lie for Money out of a Bag, though in that Caſe 
Trover will, becauſe in that Action Damages only are to 


be recovered. 


And it has been ſaid, that it would not he for Hawks, 
Hounds, Apes or Popinjays, or ſuch like Things which 
are fere Nature, though made tame; yet T reipaſs will 
lie in ſuch Caſe, becauſe in that the Plaintiff recovers only 
Damages for the Taking, and not the Things theniſelves. 

If a Man detain the Goods of a Feme Covert, wv hich 
came to his Rands before the Marriage, the Huſband 
can only bring Detinue ; becauſe the Law transfers the 
Property to him, and the Detainer is the Caule ot 


Action. But in ſuch Caſe the Wife might join in an f 
Action of Trover, becauſe the Inception ot the Caule ot 1 


Action was in her by the Trover. | 

If A. deliver Goods to B. to deliver to C. C. may 
bring Detimue againſt B. for the Property is veſted in him 
by the Delivery to his Uſe. So if a Man deliver Goods 
to B. and after grant them to C. the Grantee may have 
Detinue, but not the Grantor. | 

If the Bailee of a Thing burn it, his Execut6r ſhall 
not be charged in Detinue, becauſe he (hall not be charg- 
ed without a Poſſeſſion in himſelf; for the Action dies 
with the Perſon. 

Where a Man comes to a Shop to buy Goods, and 


they agree upon a Price, and a Day of Payment, and the 
Buyer takes them away, Detinue will not lie; becauſe the 
Property was changed by a lawful Bargain; but if they agree 
for preſent Money, and the Buyer take the Goods away | 
' without Payment, Detinue lies, becauſe the Property is not 
altered. So if a Man ſell Goods on Payment of Money © 
on a Day to come, and the Money be paid, and the 
Goods not delivered, Detinue hes, becauſe the Property 
is in the Buyer; but Earneſt does not alter the Property, 
but only binds the Bargain; and therefore if no other 
Time tor Payment be appointed, the Money muſt be paid 
an fetching away the Goods: Ihe Earneſt gives the 
Party a Right to demand; but a bare Demand without 
Payment is void. After Earneſt the Vendor cannot ſell 
the Goods to another, without a Default in the Vendee; 
ard thereture t the Vendee do not come and pay, and 


take 
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: take Goods, the Vendor ought to requeſt him; and 


then, if he do not in convenient Time, the Agreement 
is diſſolved, and the Vendor at Liberty to ſell to another 
Perſon. 


By the Act of Navigation, certain Goods are prohibit- Salk. 223. 


ed under Pain of forfeiting them, one Part to the King, 
another to him that will inform, ſeize or ſue for the ſame; 
nanny Perſon may bring Detinue for ſuch Goods; for the 
bringing of the Action veſts a Property in him. 


If I deliver Goods to B. who loſes them, and D. find 2 Danv. 511, 
them, and deliver them to J. S. who has a Right thereto, I 
cannot bring Detinue againſt D. becauſe he is not privy 


to my Delivery. 


The Plaintiff muſt prove an actual Poſſeſſion in the 2 R. A. 03. 


1 Defendant, and the Detainer of the Goods preciſely as 


mentioned in the Declaration ; and therefore if Detinue 
be brought for a Bond, and its proved to be for a greater 
or leſs Sum, it is not ſuſſicient. 

The Giſt of the Action is the Detainer : Therefore if Ro. Rep. 128. 
Goods be delivered to Baron and Feme, the Detinue ſhall 
be only againſt the Baron; but if Goods come to a Feme C. L. 351. 
Covert before Marriage, the Action muſt be brought 
againſt the Huſband and Wife. Co. L. 283. 

If the Defendant plead nen detinet, he may give in 
Evidence a Gift by the Plaintiff, for that proves he does 
not detain the Plaintiff's Goods; but he cannot give in 
.vidence that the Goods were delivered as a Pledge, Cc. 
as he might in T rover. 

In Detinue for a Deed, the Defendant after a general Handcock », 
Imparlance, preferendo hic in Cur' the ſaid Deed, pleaded — E. 
that it was delivered to him by the Plaintiff and J. S. ad 1 
cuſtadiend” ſub certis conditionibus, et quod ipſe paratus eſt 


ad deliberand cui vel quibus Cur' conſideravit, c. Sed 


utrum Conditiones ills cx parte prædicti querentis 
adimpletæ ſunt ipſe emnino ignerat et petit quod idem J. S. 
præmuniatur.— Ihe Plaintiff demurred ; but the Court 
held, a Prayer of Garniſhment may be after an Impar- 
lance, ides Preceptum eft Vic quod per probos Homines, &c. 
Sci. Fa. quad fit hic, &c. 
The * in this Action is to recover the Thing 10 Co. 11g, 
itſelf, or the Value thereof, therefore the Jury muſt find 
the Value; and if they find Damages and Coſts, and no 
Value, it ſhall not be ſupplied by a Writ of Enquiry. Ibid- 
The Jury ought to find the Value of every particular 
Thing demanded ; but a Flock of Sheep is intire, &c, 


CHAP. 


Ca. K. B. 35. 
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CHAPTER IV. 
Of Replevin. 


HE Action of Replevin is of two Sorts; 1. In 

the Detinet. 2. In the Detinuit ; and may be 
brought in any Caſe where a Man has had his Goods 
taken from him by another. 

Where the Party has had his Goods re-delivered to 
him by the Sheriff. upon a Writ of Replevin, or upon a 
Plaint levied before him (which by the Statute of Mar- 
bridge the Sheriff may take out of the County-Court, 
and make Replevin preſently,) the Action is in the Deti- 
nuit; but where the Sheriff has not made ſuch Replevin, 
but the Defendant ſtill has the Goods, the Action is in 
the Detinet: However, of late Years, no Action has 


been brought in the Detinet, though there is much curious 


Learning in the old Books concerning it. 

The Advantage the Plaintiff has in bringing an Action 
of Replevin in the Detinet, in Preference to an Action 
of Treſpaſs de Bonis aſportatis, is, that he can oblige 
the Defendant to re- deliver the Goods immediately, in 
caſe upon making his Avowry they appear to be repleviſa- 
ble; but as in ſuch Caſes he may more ſpeedily have 
them delivered to him by Application to the Sheriff in 
the common Way, it is of no Uſe, unleſs the Diſtrainer 


have eſſoined the Goods ſo that the Sheriff cannot get at | 


them to make Replevin ; and in ſuch Caſe he may bring 
an Action of Replevin in the Detinet, and After Avowry 
pray that the Defendant may gage Deliverance ; or he 
may upon a Return of. an Elngavit to the Pluries Writ 
of Replevin, have a Writ to the Sheriff commanding 


him to take other Beaſts of the Defendant in Withernam ; 


but it the Defendant before the Return of the Withernam 
appear to the Writ of Replevin, and offer to plead non 
cepit, it ſhall ſtay the Withernam; for the Defendant 
ſhall not be concluded by the Return of an Elongavit, 
for the Sheriff can make no other Return, where he can- 
not find the Thing to be replevied. 


Where the Perſon taking the Goods claims Property in F 
them before the Sheriff, he cannot make Replevin of | 


them : But in ſuch Caſe the Party may ſue out a Writ de 
Preprietate probanda upon which the Sheriff muſt have 
| | gn 
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an Inqueſt of Office; and if upon ſuch Inquſition the 
Property is found in the Plaintiff, the Sheriff ſhall make 
Replevin, aliter non; but though the Property be found 
in the Defendant, yet the Plaintiff is not concluded, for 
he may ſtill have his Action of Replevin, or of Treſ- 
paſs ; but if in an Action of Replevin the Defendant plead 
Property, and it be found for him, the Plaintiff is con- 
cluded. —So if Goods be taken in Execution (or on a 
Conviction before Juſtices) the Sheriff ſhall not make 
Replevin of them, and if in ſuch Caſe the Sheriff ſhou!d 
make Replevin, he would ſubje& himſelf to an Attach- 
ment ; for Goods are only repleviſable where they have 
been taken by Way of Diſtreſs : Lord Coke therefore de- 
fines Replevin to be a Remedy grounded upon a Diſtreſs, 
being (as he ſays) a Re-deliverance to the firſt Poſſeſſor 
of the Thing diſtrained, on Security given by him to try 
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Str. 1184. 


Co. L- 145. 


the Right, and to re- deliyer the Diſtreſs if Judgment ſhall 


be againſt him. 
He that brings Replevin muſt have an abſolute, or at 
leaſt a ſpecial Property in the Thing diſtrained ; and 


therefore ſeveral Men cannot join in a Replevin, unleſs 


they be Jointenants or Tenants in Common. 


Executors may have a Replevin of a Taking in Vita 


Teſtatoris. So if the Cattle of a Feme Sole be taken, 
and ſhe afterwards intermarry, the Huſband alone may 
have Replevin. But if they join, after Verdict Judg- 
ment will not be arreſted, becauſe the Court will preſume 
them jointly intereſted, (as they may be, if a Diſtreſs be 


taken of Goods of which a Man and Woman were Join- 
tenants, and afterwards intermarry) ; the Avowry ad- 
mitting the Property to be in the Manner it is laid. 

The Declaration ought to be certain in ſetting forth the 
Number and Kinds of Cattle diſtrained, becauſe other 
wiſe the Sheriff cannot tell how to make Deliverance if 


5 it ſhould be neceſſary ; yet an Avowry may make that 
good which would be bad on Demurrer, both Parties 


2 agreeing what the Quantum and the Nature of the Goods 


are; as if the Declaration were for taking fourteen Skim- 
mers and Ladles, and three large Pots and Covers. And 
the Sheriff may require the Defendant to ſhew him the 


; Goods, and it would be a good Return to ſay Nullus venit 
e parte Defendentis ad oſtendendum Bona et Catalla. | 


The Declaration ought to be not only of a Taking in 
a Vill or Town, but alſo in quodam Loco, vacat' ; but if 
the Defendant would take Advantage of this, he muſt 
gemur to the Declaration, 
det 2 4 ' , 5 0 A Man 
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A Man may count of ſeveral Takings, Part at one 
Day and Place, and Part at another: And if the Plain— 
riff alledge two Places, and the Defendant anſwer only 


one, i. c. if the Plea begin only as an Anſwer to Part, 


and be in Truth but an 4nſwer to Part, it is a Diſconti- 
nuance, and the Plaintiff muſt not demur, but muſt take 
his Judgment for that by Ni diciz ; for if he demur or 
plead over, the whole Action is diſcontinued. Bur if a 
Plea begin with an Anſwer to the Whole, but is in 
Truth but an Anſwer to Part, the whole Plea is nought, 
and the Plaintiff may demur. Where the Defendant 
avows at a different Place, in order to have a Return, he 
muſt traverſe the Place in the Count, becauſe his Avowry 
is inconſiſtent with it. But where he does not inſiſt up- 
on a Return, he may plead nen cefit, and prove the Ta- 
king to be at another Place, for the Place is material.—- 
This is to be underſtood, where the Defendant never had 
the Cattle in the Place laid in the Declaration at all ; for it 


on the Plea of non cepit, the Plaintiff prove that the De- 


fendant had the Cattle in the Place Jaid in the Declarati- 
on, he will have a Verdict: And if the Fact be that 
the Defendant took the Cattle in another Place, and 
only had them in the Place mentioned in the Declaration 
in the Way to the Pound, he ought to plead that Matter 
ſpecially. Es, 

The general Iſſue in Replevin is nen cepit, upon which 
Property cannot be given in Evidence, tor that ought to 
be pleaded; and if he plead Property in himſelf, he 
may either plead it in Bar, or in Abatement ; but if he 
plead it in a Stranger, it ought properly to be pleaded in 
Abatement, though it may then likewiſe be pleaded in 
Bar. 

If the Defendant p!ead Property, whether it be in him- 
ſelf or a Stranger, he ſhall have a Return without making 
an Avowry for it; but where the Plea in Abatement is of 
a collateral Matter, ſuch as crpit in alis Loco, he muſt 


make an Avowry in order to have a Return, for he 
muſt ſhew a Right to the Property, or at leaſt to the 


Foſſeſſion, to have a Return: But the Plaimiſf ought 
not to traverſe the Matter of the Conuſance; and it he 
do, and Demurrer be joined upon it, it is a Diſconti- 
nuance, and the Defendant will have Judgment, 

The Defendant may either avow the Taking, or juſ- 
tify it; if he avow, if muſt be upon a Right ſubſiſting, 
ſuch as Rent arrear, Sc. and then he intities himſelf to 


a Return ; but where by Matter ſubſequent, he is not to 
have the Thing for which the Diſtreſs was taken, there | 


he 
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3 he will not be intitled to a Return, and therefore cannot 
> avow, but muſt juſtify ; as if a Lord diſtrain for Ho- 
mage, and afterward the Tenant die, and then his Exe- 


cutor bring Replevin. But a Man may diſtrain for one 
Thing, and avow for another. 


By 11 C. 2. c. 19. Any Perſon diſtraining for Rent, 


Relief, Heriot or other Service, may in Replevin avow or 


make Conuſance generally, without ſetting out a Title, —- 
By 4 C. 2. c. 28. a Man may diſtrain for Rent-Seck, 
Rent of: Aſſize and Chief-Rents, which have been paid 
for three Years, within twenty before the firſt Day of the 
then Seſſions (which was in 1731,) or which may there- 
after, be created, as in Caſe of Rents reſerved upon 
Leaſe. 

Note; If the Defendant acted as Bailiff to another, he 
is not ſaid to avow, but to make Cognizance, i. e. in- 
ſtead of ſaying bene advꝛcat Captionem, he ſays bene cog- 
novit Captionem. And if the Defendant make Cogni- 
zance, as Bailiff to J. S. the Plaintiff may traverſe his 
being Bailiff, for this is different from "Treſpaſs Quare 
Clauſum fregit, for there, if the Defendant juſtify an 
Entry by Command, or as Bailiff to one in whom he 
alledges the Freehold to be, the Plaintiff ſhall not tra- 
verſe the Command, becauſe it would admit the Truth 


of the Reſt of the Plea. viz. That the Freehold was in 
F. S. which would be ſufficient to bar his Action. 
> But in Treſpaſs de Bonis aſportatis, Ex. gr. for taking 


the Plaintiff's Sheep, if the Defendant juſtify the taking 


hem Damage: feaſant as Servant to J. S. the Plaintiff may 


traverſe the Command or Authority; for though F. §. 
had a Right to take the Cattle, yet a Stranger who had no 


Authority from him will be liable. 


And there is a great Difference between à Juſtification 


in Treſpaſs, and an Avowry in Replevin, in another 


| Reſpect. Ex. gr. for an Amerciament in a Court-Leet; 


in the Juſtification it is neceſſary for the Defendant to ſer 


forth a Warrant or Precept, &c. but not to aver the 


2 Matter of Preſentment, becauſe his Plea is only in Ex- 
2 cuſe; but in Avowry he ought to aver in Fact that the 
P laintiff committed the Crime for which he is amerced, 


2 becauſe he is an Actor, and is to recover, which mult be 


upon the Merits. 


In Treipaſs for breaking and entering the Plaintiff's 
Houſe, and taking his Goods, the Defendant pleaded, 
that the Houſe is Parcel of an half Yard-Land, holden 
of the Earl of Northumberland, by Homage, Fealty, 
Eſcuage incertain, Suit of Court, incloſing his Park 
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3 Co. 26. f. 


Salk. 107. 


King's Rep. 31. 


Ibid. 


Salk. 107, 
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1 Saund. 295. 
Moor 281. 
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Ca K. B. 84. 
Comb. 346. 
1 Saund. 191. 


1 Saund. 286. 
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pear that he has Title only to two undivided Parts of the 3 


for Part of a Quarter or Half a Year's Rent, he muſt 


may diſtrain upon the Lands chargeable, ſo long as they - 
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with Pales, and Rent of a Pound of Comyn ; and for 
three Years Rent Arrear, and for the Homage and 
Fealty of the Tenant, he, by the Earl's Command en- 
tered and took, &c. The Plaintiff traverſed the Tenure 
niodo et forma. Special Verdict that he held of the Earl 
by Homage, Fealty, incloſing his Park, Rent of a 
Pound of Comyn, et non aliter ; and Judgment for the 
Defendant ; for though the Verdict do not agree with 
the Plea in the Manner and Nature of the Tenure, yet 
it agrees in Subſtance in the Point for which the Diſ- 
treſs was made; and that is ſufficient : For there is a 
Difference between Treſpaſs and Replevin, for in Re- 
plevin it behoves the Avowant to make a good Title 
in omnibus. | I 

If an Avowry be made for Rent, and it appear by the I 
Defendant's own ſhewing, that Part of it is not yet due, 1 
yet the Avowry will be good for the Reſidue. In ſuch 
Caſe the Avowant muſt abate his Avowry guoad the Rent 
not due, and take Judgment for the Reſt ; but if it ap- 


n ( JX@3HAAL 


Rent, the Avowry ſhall abate, So if the Avowry be 


ſhew how the Reſt is ſatisſied, or it will be bad. 

In Avowry for Rent and a nomine Pens together, 
without alledging any Demand of Rent, the Avowry is 
good for the Rent, though it will be ill for the Penalty. 

Avowry for Rent due at a latter Day, is no Bar in 
Avowry for Rent due at a former Day; but an Acquit- 
tal under Seal is; but if not ſealed, contrary Proof will 
be admitted. 1 

By the 32 H. 8. c. 37. The Executors and Admini- 7 
ſtrators of Tenants in Fee, Fee Tail, or for Life, or 
Rent Services, Rent Charges, Rent Seck and Fee Farms, 


remain in the Poſſellion of the Tenant, who ought to 
have paid; or of any other Perſon claiming under him Þ 
by Purchaſe, Gift or Deſcent. The like Remedy is n. 
given to Huſbands after the Deaths of their Wives, and ? 
to other Perſons after the Death of the Cęſtui que vie. 
Lord Coke ſays, that the Preamble concerning the Exe- 
cutors and Adminiſtrators of "Tenant for Lite, is to be 
intended of Tenant pur auter vie, ſo long as Ceſtui que vie 
liveth : However it has been ſince determined to extend 
to all Tenants for Life. . 

Tenant for Life of a Rent- Charge confeſſed a Judg- 
ment, which was extended by Elegit; Tenant for Life 


died, Conuſee diſtrained, and in Replevin avowed for 
| the 
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the Arrears incurred in the Life of Tenant for Life; 
and upon Demurrer the Diſtreſs was holden to be bad, 
and not warranted by the Statute, 1. Becauſe the 
Caſe of the Conuſee is not enumerated in it. 2. Be- 
2 cauſe he comes in the Pe, and not under the Tenant 
for Life.— The Executor of a Grantee of a Rent- 
Charge for divers Years, if he ſo long live, is not with- 
in the Statute. 
Lord Coke fays, if a Man make a Leaſe for Life, or 
2 Gift in Tail, reſerving a Rent, this is a Rent-Service 
within the Statute; from whence it may be inferred, 
that he thought that a Rent reſerved upon a Leaſe for 
le © Years was not within it, and I apprehend that it is not, 
for the Landlord is not Tenant in Fee, Fee Tail or for 
be Life of ſuch a Rent; and it is the Executors of ſuch 
e © Tenants only who are mentioned in the Act. However 
h iq Treſpaſs, where it appeared the Defendant had diſ- 
1t trained the Plaintiff's Goods for Rent due to his Teſtator 
d- upon a Leaſe for Years, Lord Chief Juſtice Lee held it 
he to be within the Statute, and the Defendant obtained a 
be Verdict. | 
it © The Act does not extend to Rents out of Copyholds. 
By 21 H. 8. c. 19. If the Avowry, Cognizance or 
Juſtification be found for the Defendant, or the Plaintiff 
be nonſuited, the Defendant ſhall recover ſuch Damages 
and Coſts as the Plaintiff would have had if he had re- 
covered. — But note, this Act mentions only Perſons 
avowing or making Cognizance for Rents- Service, Cuſ- 
toms, Services, | ts Feaſant, or for other Rent 
or Rents; fo that it does not extend to an Avowry for a 
ni- Nomine Pane, or for an Eſtray; and therefore, if in 
or ſuch Caſe Damages and Coſts were given, the Judgment 
ns, Would be reverſed. 
rey „ In Replevin the Defendant avowed for 361. Rent for a 
to Lear and half: The Plaintiff pleaded Payment of 121. 
im and Iſſue thereon, and another Iſſue as to the 241. The 
Hirſt Iſſue was found for the Plaint. ff, and Damages and 
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| ; ound againſt the Plaintiff, ſo that the Defendant was 


Powel and 
Killick at 
Weſtminſter 


M. 25 Geo, 2. 


Velv. 135. 


1 Jones 135. 


Cr, J. 473» 


Coſts taxed by the Jury: But the ſecond Ifſue being 


Vie 

e- Entitled ro a Return and to Damages and Coſts, it was 

, be upon Motion holden, that the Jury finding Damages 

vic Al. d Colts for the Piaintiff was void. 

end & By 17 Car. 2. c. 7. If the Plaintiff in Replevin be 
© onſuited before Iſſued joined, the Defendant making a 

1dp- WP -Bgeftion in Nature of an Avowry or Cognizance for 

Life ent, the Court ſhall award a Writ to enquire of the 
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Rent in Arrear, and of the Value of the Diſtreſs. Note; 
it has been the Cuſtom ever ſince this Statute (as it was . 
before) to enter Judgment for a retorn habend'; but 
notwithſtanding the Defendant may enter a Suggeſtion 'F 
on this Statute, and a Writ of ſecond Deliverance will 
be no Super ſedeas to fuch Writ.— The whole Fact is to 
be proved, and may be litigated on the Writ of En- 
uiry., 'Y 
: BY the ſame Statute, in Caſe the Plaintiff be nonſuited 
after Avowry or Cenuſance made, and Iſſue joined, or 
if the Verdict ſhall be given againſt him, the Jury halt 
at the Prayer of the Defendant enquire concerning the Sj 
Sum of the Arrears, and the Value of the Goods and F; 
Cattle diſtrained, and thereupon ſhall have Judgment 
for ſuch or ſo much thereof as the Goods and Cattle 
diftrained amounted unto. But in ſuch Caſe, if the 
Jury omit to enquire of the Value of the Rent Arrear 
or of the Cattle, it cannot be ſupplied by a Writ of En- 
quiry, becauſe the Statute confines the Enquiry to the 5 
Jury impannelled in the Cauſe. Therefore in ſuch Caſe 
the Defendant muſt take Judgment de re/orno habende 
at Common Law; but it is not the ſame upon 21 H. 8. 
nor upon the 43 El. c. 2. if the Defendant avow as 
Overſeer for a Diſtreſs for a Poor's Rate, becauſe if the 
Jury had enquired, it had been as an Inqueſt on which n 
no Attaint would have lain, and the Statute does not tie- 
it up to the ſame Jury. And if the Plaintiff being non- 
fuited bring a Writ of ſecond Deliverance, though it 
will be a Superſedeas to the Writ de retorno habende, yet 
it will be none to the Writ of Enquiry. | 
Note; in Writs of Enquiry the Jury ſet their Hand: 
and Seals to the Verdict; and upon the Trial of ſuch? 
Writs the Judge of Nit Prius is only Aſſiſtant to the 
Sheriff and has no judicial Power; and if the Parties ne 
come to any Agreement at the Trial, the Way is to Pefe 
bring it to the Judge to ſign, and after move above to ur) 
have it made à Rule of Court. 22 
The Writ of ſecond Deliverance is a judicial Writ de-Wenr 
pending upon the firſt Original, and is given by 13 E. Trip 
c. 2. Which recites, that after the Return is awarded the Hare 
Party diſtrained does replevy again, and ſo the Juog4 ode 
ments given in the King's Courts take no Effect, where: I h: 
fore it enacts, that when Return is awarded to the Diſ4 
trainer, the Sheriff ſhall be commanded by a judicial Win 
to make Return, in which it ſhall be expreſſed, that th 
Sherilf 
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Sheriff ſhall not deliver them without Writ, making 
Mention of the Judgment. And it further enacts, that 
if the Party make Default again, or for any other Cauſe 
Return of the Diftreſs be awarded, being now twice re- 
plevied + the Diſtreſs ſhall remain irrepleviſable. 
By 4 & 5 Ann. c. 16. The Plaintiff, with Leave of | 
he Court, may plead as many Pleas as he ſhall think . 
eceſſary ; and if a Verdict be found on any Iſſue for the Bright and 
"Defendant, Coſts ſhall alſo be given; unleſs the Judge Jackion, 28 
_ \Feefrtify that the Plaintiff had a probable Cauſe to plead G. 2. C. B. 
Auch Matters. | DER 3 oat ee 4 | 
If Iſſue be joined on the Property, the Defendant may Godb. 93. 
give in Evidence, the Plaintiff's having the Cattle in Mi- 
| RMigation of Damages. 
t If the Plaintiff plead riens Arrear in Bar to an Avowry 
e For Rent, he cannot upon ſuch Iſſue give in Evidence 
e INon-tenure. 5 3 
If the Defendant avow the taking Damage Feaſant, _ and 
and the Plaintiff preſcribe for Common for all common - Wand nl 4 
e Able Cattle, and upon Iſſue joined thereon, give in Evi- at Exon 1505, 
ſe | Hence Common for Sheep and Horſes only, this will not 
4; maintain the Iſſue; but if he had a general Common, 
8. and preſcribed for Common for any particular Sort of 
as Tattle, it would be good. | | 
he If a Man preſcribe for a certain Number of Cattle, it Raym. 726: 
ch Þ not neceſſary to ſhew they were levant and couchant, 
tie Pecauſe it is no Prejudice to the owner of the Soil, the 
on · Number being aſcertained : But if the Preſcription be for 
it Number uncertain, they muſt be levant and couchant; Handiag ant 
yet ut a Preſeription for all Cattle levant and couchant will johnſon, M. 
e good; and need not be for all his Cattle; for Levancy 29G. 2. 
nd: ind Couchanchy are a ſufficient aſcertaining what Cattle * ent. 54: 
uch May be put in, f r no more ſhall be ſaid to be levant and 
the ouchant than the Land is ſufficient to maintain, and if 
tics he Plaintiff were guilty of any Fraud as to that, the 
s to Pefendant may take Advantage of it in pleading. If the 
e to Fury find the Plaintiff has Common by Preſcription 
Peut he has prefcribed, paying for it every Year one Lovelace ary 
t de · Penny to the Defendant ; the Plaintiff fails' in his' Pre- Reynolds, 
E. „ Kription, for it is intire, and the Payment of one Penny Cr. E. 546- 
che Farcel of it. But in Gray v. Fletcher, whiere the Copy- — 4 78. 
udg-· older preſcribed to have Common, and the Jury found Cr. El. 40% 
nere E had Common prout he had preſeribed, but alſo found 
DiſWat the Copyholders of that Manor had uſed to pay to 
Wie Lord a Hen and five Eggs yearly pro eadem Communia, 
t tha 23A) udged to be well 1 for they were two Preſcriptions, 
+0 4 and 
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and the Diſtinction between this Cate, and the Caſe of | 
Lovelace and Reynolds, was taken and allowed in Kencyn | 


and Knight, Mic. 23 G. 2. 1 

So if a Man preſcribe for Common appendant to 300 It 
Acres in four 'Towns, and the Evidence is, that it is ap- t 
pendant to 200 Acres, in two of the Towns only, this ſc 
will not maintain the Iſſue ; but if he preſcribe for Com- {u 


mon appendant to his Houſe and 2 Acres, and upon | 
Evidence it appears that he has but 18, that will maintain“ 
his Iſſue. 5 

If a Man avow taking the Cattle, Damage Feaſant, 
and the Plaintiff plead Tender of Amends and a Refuſal, 
he ſhall recover Damages for the Detaining, and not for 
the Taking, becauſe the Taking was lawful ; but if the 
Tender were before the Taking, the Taking is tortious ; 
if after impounding, neither the Taking nor Detaining | 
is tortious. And after the Avowant has had Return | 
irrepleviſable, yet if the Plaintiff make ſufficient Tender, 
he may have Detinue for the Detainer after. 1 

In an Avowry for Rent the Plaintiff may plead a Ten- 
der and Refuſal, without bringing the Money into Court; 
becauſe if the Diſtreſs were not rightfully taken, the! 
Defendant muſt anſwer the Plaintiff his Damages. 

Note; That in order to prevent vexatious Replevins 
of Diſtreſſes for Rent, the 11 C. 2. c. 19. enacts, tha: 
Sheriffs and other Officers granting Replevins, ſhall take] 
from the Plaintiff, and two reſponſible Perſons as Sure-Þ} + 
ties, a Bond in double the Value of the Goods diſtrainedÞ?,,;. 
(to be aſcertained by Oath) conditioned for proſecuting]}, 
the Suit with Effect, and for a Return of the Goods; 
and the Sheriff is authorized to aſſign the Bond to the Ref 
Avowant or Perſon making Conuſance ; and if the Bon. 
be forfeited, the Avowant may bring an Action in hisÞyan; 
own Name, and the Court may by Kule give Relief to 


| If 
the Parties, Ec. di 

It has been holden, that an Action upon the Caſe wilpour 
lie againſt a Sher'ff for taking inſufficient Pledges, and Dit 
that without any previous Sci Fa. againſt the Pledges. If 

In ſuch Action againſt the Sheriff, ſome Evidence air 
mult be given by the Plaintiff of the Inſufficiency of the Pom 
Pledges or Sureties; but very ſlight Evidence is ſufficieniſhis 8 


to throw the Proof on the Sheriff: For the Sureties are dn. 


| Known to him, and he is to take Care that they are ſulſh; th 
ficterit. ; 


Relative to Trials at Niſi Prius. 
In Replevin, both Plaintiff and Defendant are Actors, 


therefore either Party may carry down the Cauſe ; and 


if the Defendant give Notice, and do not go on to Trial, 
the Court will give Coſts againſt him; for the ſame Rea- 


ſuit, unleſs the Plaintiff have given Notice of Trial. 


EHACMTER V. 


rn 
| Of Reſcous. 


b ESCO Os is where the Owner, or other Perſon, 
1 takes away by Force a Thing diſtrained from the 
| Perion diftraining, but the Perſon muſt be actually in 
I Poſſeſſion of the Thing, or elſe it is no Reſcous ; as if a 

|| Man come to make a Diſtreſs, and he be diſturbed to do 
it; but the Party may bring an Action on the Caſe for 
this Diſturbance: | 
! The Plaintiff ovzht to count for what Rent or Ser- 
vices he took the Diſtreſs, and the Defendant may tra- 
Iverſe the Tenure. 

If a Man ſent his Servant to diſtrain for Rent, Sc. and 
the Reſcous be made, the Maſter ſhall have the Writ, and he 
one may join in the Writ for Aſſault and Battery of the Ser- 
>Bvant. 
If a Diſtreſs be taken without Cauſe, as where no Rent 
Js due, one may make Reſcous before the Cattie is im- 
wi-fpounded. So if the Owner tender the Rent before the 
and Digreſs taken. 
S. If a Man diſtrain 40 Sheep of A.'s,2nd as many of B.'s 
ence Damage Feaſant, A. cannot by Reaſon of the Right of 
k the ommon in the Place where, and that he could not ſeparate 
ci2' his Sheep from B.'s, juſtify reſcuing B.'s Sheep with his 
s II'@wn, N. B. The Beaits muſt be Damage Feaſant 
e uit the Time cf the Diſtreſs, and if they were Damage 
eaſant Yeſterday, and again To-day, they can only be 
Piſtrained for the Damage they are then doing. But by 
16. 2. c. 19. If the Leſſee fraudulently convey his 
3 Goods 
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Goods from the Premiſſes, the Leſſor may within thirty 9 


Days ſeize them as a Diſtreſs, where-ever found. 


If the Defendant plead Not Guilty, (which is the 3 
general Iſſue) he cannot give in Evidence Non- Tenure of 4 


the Plainiff who diſtrained for Rent, but he ought to 


plead it. 


But this Action is rarely brought now-a-days, but a 
ſpecial Action upon the Caſe, in which Non-Tenure 
might be given in Evidence on the general Iſſue.— Note; 
by 2 W.& MM. c. 5. / 4. the Plaintiff ſhall recover treble |. 
Damages, if the Diſtreſs be for Rent, in ſuch action upon 


the Cate for an unlawful Reſcous. 


Reſcous may likewiſe be made of any one taken up on 
legal Proceſs, and for ſuch» Reſcous the Plaintiff may | 
bring an Action of Reſcous, or an Action on the Cale 


againſt the Reſcuers. To ſupport his Action, it will be 


neceſſary for him to prove, 1. The original Caule ct 
Action. 2. The Writ and Warrant; which muſt be 


by producing ſworn Copies. 3. The Arreſt to ſhew t ? | 


legal. 4. In Point of Damage, it is expedient to prove | | 


that the Perſon arreſted became infolvent, or not to be 4 
found; but this is not neceſſary, for the Defendant be- 


ing guilty of Violence againſt the Procels of the Law hal! 
have no Favour. However he may give in Evidence, ir 


Mitigation of Damages, the Ability of the Perſon arreſt-“ 
ed or that he is ſtill amenable to Juſtice ; 2 if the Jury 
ourt will not}. 


give the whole Debt in Damages, the 
grant a new Trial. 


The Perſon reſcued may be a Witneſs for the Defen- i: 


| 
* 


dant, and though he be particeps criminis, if the Deſen- | 
dant be guilty, yet it ſhall only go to his Credit. F 


Note; that bare Words will not make an Arreſt, bu 
if the Bailiff touch the Perſon, it is an Arreſt, and th: t! 
Retreat a Reſcous. On a Motion for an Attachmem th 


againſt three Perſons for a Reſcous of a Perſon taken in 
Execution, it was objected that there had not been i 
legal Arreſt, as the Bailiff had never touched the De. 
fendant fer Curiam, this is a good Arreſt ; and if th: 
Bailiff who has a Proceſs againſt one, ſays to him when 
he is on Horſe-back, or in a Coach, “ You are mi. 
Priſoner, I have a Writ againſt you,” upon which th: 


ſubmits, turns back or goes with him, though the Baili: 
never touched him, yet it is an Arreſt becauſe he ſubmit : 
ted to the Proceſs: but if inſtead of going with th: 
Bailiff, he had gone or fled from him, it could be n. 
Arteſt unleſs the Bailiff had laid hold of him. 1 
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Relative to Trials at Niſi Prius. 


By 29 Car. 2. c. 7. /. 6. An Arreſt may be made on 
a Sunday for Treaſon, Felony, or Breach of the Peace; 


but in other Caſes, an Arreſt on a Sunday is void, inſo- 


much that the Party may have an Action of falſe Impri- 
ſonment : But a Perſon may be re-taken on a Sunday, 
when arreſted the Day before. So Bail may take their 
Priſoner on a Sunday, and render him on the next Day. 

Chief Juſtice Heli doubted whether an Arreſt made by 
a Bailiff's Servant would be lawful, even though in the 
Preſence of a Bailiff; and where the Bailiff ſent his Fol- 
lower up Stairs to arreſt a Man who was reſcued by the 
Defendant, reſerved the Caſe for his Opinion. But how- 
ſoever ſuch a Caſe might be determined, yet it would cer- 
tainly not be good, if the Bailiff were not guodam modo 
in his Company. 

It is not neceſſary to ſhew the Warrant, or to tell at 
whoſe Suit you arreſt him, unleſs he demand it: And if 
you have two Warrants in your Pockets againſt him and 
produce neither, if he be reſcued, either Party at whoſe 
Suit the Warrants were made out may bring an Action 
againſt the Reſcuers. 

If the Party reſcued were taken upon Proceſs of Exe- 
cution, the Sheriff may maintain an Action againſt the 


* Reſcyers, becauſe he is liable to an Action of Eſcape ; 
for he cannot return a Reſcous as he may upon meſne 


Proceſs. But if the Priſoner had been once in Gaol upon 


meſne Proceſs, the Sheriff ought at his Peril to keep him, 
and a Reſcous from thence is no Excuſe for him, neither 
is it an Excuſe where the Sheriff is bringing him up by 
Habeas Corpus; and conſequently in ſuch Caſe likewiſe, 
he may have an Action againſt the Reſcuers. 


In the Return of a Reſcous, it is not neceſſary to aver 


the Place where the Reſcous was made, if the Place of 
the Arreſt be ſhewn, for the Reſcous ſhall be intended to 
in be in the ſame Place.—It ſeems as if ſuch a Return is 


i} traverſable. Rex v. Clark and others, Tr. 29 Car. 2. 


CHAP- 
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CHAPTER Vi. 


Of Caſe for Miſbehaviour in an Office, Truſt or Duty. 


3 
F ug 
LA 


DA 7 


Injury affecting a Man's perſonal Property, is Treſ- | 

S 3 but as that lies likewiſe for an Injury affecting his 
real Property, I ſhall defer what I have to ſay upon it to 
the next Book, and proceed in the preſent Place to take 
Notice for what Miſbehavour in an Office, Truſt or Du- 


A NOTHER Aion which may be broughr for an 5 
Pa 


ty, an Action on the Caſe will lie. 


It is the proper Remedy for all falſe Returns by a She- 
Co. Walker and riff, So if a Mayor, c. return a good Cauſe to a Man- 
damus, the Matter of which is falſe ; though now by q ' 
Ann. c. 20. ſ. 2. the Party may in many Caſes traverſe the 


Return, and is not put to his Action. 


(Note; an Action for a falſe Return ought to be laid : 
either in the County of Afddleſex, where the Return is, 


or in the County where it was made.) 


So for a wilful Miſbehaviour in a miniſterial Office, 
by which the Party is damnified ; as denying a Poll to one | 
who ſtances Candidate for an elective Office (tuch as; 
Bridgemaſter ; and it need not be averred in the Declara- 
tion, that he would have been choſen if the Poll had been |: 
taken. So for refuſing to take his Vote at an Election.“ 


So for not returning him who is duly choſen. 
If my Servant be robbed, and he go to a Juſtice of 


— 
* "= 


Peace, and pray to be examined touching the Robbery, : 
and the Juſtice refuſe to examine him, lo that I am there- 
by damnified, and cannot proceed againſt the Hundred, 


I may have an Action againſt the Juftice, 


If a Sheriff or any other Officer ſuffer any Pe-ſon who 
is arreſted, or taken in Execution, to eſcape, the Party 


at whoſe Suit, &c. may have a ſpecial Action on the Cate 
againſt him; and it is not neceſſary to ſet forth all the For- 
malities required by Law in other Caſes ; and therefore, | 


if upon a Judgment by a Teftator, his Executor bring a! 


Sei. Fa. and have Judgement, whereupon a Ca. Sa. iflues | 
and the Perſon is taken and eſcapes ; in an Action againſt 


the Sheriff the Plaintiff may declare briefly upon the 
Judgment in the Sci. Fa. But if he declare that he ſued 
das out 
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out a Writ of Execution, without ſetting forth any Judg- 
ment, it will be an incurable Fault ; for by this Means 
the Defendant loſes the Benefit of pleading Nul tiel Record. 
But though Error be in the Proceſs, the Sheriff cannot 
take Advantage of it. 

Yet where an Action was brought againſt the Marſhal 
of K. B. tor not receiving a Copy 4! 2 Declaration againſt 
a Priſoner per qued he loit his Suit; it appearing that the 
Declaration was tendered at the Priſon, before the Bill 
was 'filed, the Plaintiff was nonſuited, though it was 
ſtrongly infiſted that an Officer could only take Ad- 
vantage of Proceſs being void, and not of its being 
voidable. | 
And where a Ca. Sa. was executed on a Judgment 
iven in an inferior Court in Debt upon a Bond made 


Action would lie for the Eſcape ; becauſe coram non 


9 Judice. 
Ce 3 Caſe will lie for the Party againſt the Sheriff, for an 
2 Eſcape ſuffered upon an Outlawry or meſne Proceſs ; for 
id 7 though the Party is in Cuſtody merely at the Suit of the 
is, King, and the Plaintiff has no Intereſt in his Body, yet 
be cannot have his Outlawry reſerved without Security 
e, [2 firſt given to appear to a new Original. 
ne Tf the Plaintiff declare that he had 5. S. and his Wife 
as in Execution, and that the Defendant ſuffered them to 
a- |} eſcape, and the Jury find ſpecially, that the Huſband only 
en |} was taken in Execution (it being a Debt due from the 
on. [Wife before Coverture,) and that he eſcaped, he ſhall 
| have Judgment; for the Subſtance of rhe Iſſue is found, 
of So if both Baron and Feme be taken in Execution, 
TY, and the Feme be ſuffered to eſcape, an Action will lie, 
Te- though the Baron continue in Priſon. 
ed, Y So if the Jury find that 7. S. was taken by the former 
Sheriff, and that he was legally in the Cuſtody of the 
vho IF Defendant, who ſuffered him to eſcape. 50 it they find 
arty he was taken on an Alias Ca. Sa. where the Plaintiff de- 


clares on Ca. Sa. So if the Licape be proved on another 
Day, if it be before the Action commenced. 
dc if it be alledged that the Priſoner was ſurrendered 
to him in the Parith of B. and it is proved to be in the 
Pariſh of A. for the Surrender is the material Thing, and 
it differs from Treſpaſs, where every Part of the Dec!a- 
ration 1s. deſcriptive. 
The 


- Www Juriſdictionem, and an Eſcape, the Court held no 
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The Plaintiff need neither produce the Ca. Sa. nor the 


Copy of it, but the Return of it is ſufficient, and the 
Ca. Sa. need not be ſet forth in the Declaration. But if 


Salk, MSS. FX it be ſet forth with a Scilicet that it iſſued on ſuch a Day, 


Johnſon ard 
Gibbs, Exon 
1698, per Holt, 
Salk. MSS. 


1 Raym. 190, 


Carth. 148. 
Ante 64. 


it may be doubtful whether he ought not to prove the Ca. 


Sa. with the true 7e/te ; otherwiſe againſt the Sheriff, £ 


the Warrant is ſufficient Evidence, though it would not 
be ſo for him. 1 8 


The Confeſſion of the Under-Sheriff is Evidence a- | 


gainſt the Sheriff, becauſe in Effect it charges himſelf. 


If it appear in Evidence that the Priſoner was taken 1 


upon a void Judgment, the Plaintiff cannot recover ; 


but it is otherwiſe in the Caſe of an erroneous Judg- 


ment. 
Note; Where the Court in which Judgment was ob- 


tained had Cognizance of the Cauſe, the Judgment is 
only erroneous ; but if the Court had no Juriſdiftion, 


it is void. 


So where the Defendant is taken on a Ca. Sa. iſiued 
after the Year, and eſcapes, Debt will lie againſt the 
Sheriff, though the Proceſs erroneouſly awarded; for the 
Sheriff may juſtify in an Action of falſe Impriſonment, | 


and therefore may not ſet him at large. 


Note; That if A. be in Cuſtody at the Suit of B. and 

5 2 the Suit of D. the 
Delivery of the Writ is an Arreſt in Law; and if 4. 
eſcape, D. may bring Debt againit the Sheriff for an 


a Writ be delivered to the Sheri 


Eſcape. '* * 


If the Plaintiff declare, that whereas he had a good 7 
Cauſe of Action againſt J. S. and ſued out a Latitat | 
againſt him, that the Defendant arreſted him, and ſuf- 


fered him to eſcape ; he mult prove a Cauſe of Action, 
elſe he will be nonſuited ; though the Cauſe of Action 


need not be for the ſame Sum mentioned in the Declara- 
tion: But if the Declaration be of a Latitat in a Plea of | 
Treſpaſs, and the Writ produced be in a Plea of Treſ- 
paſs, ac etiam Billa 2.1. it will not ſupport the Declara- | 


tion, 


bs If the Priſon take Fire, or be broken open by the 
King's Enemies, by Means whereof the Priſoners eſcape, | 
this will excuſe the Sheriff ; but it is otherwiſe if the | 


Priſon be broken open by the King's SubjeRs. 


If a Priſoner in Execution eſcape without the Aſſent of ; 
the Sheriff, and he make freſh Suit, and retake him be- 
tore any Action brought againſt him, this will excuſe 


him 
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him: But by 8 &g V. 3. c. 26. /. 6. he cannot give 
this in Evidence, but mult plead it, and muſt likewiſe 
make Oath, that the Priſoner made ſuch Eſcape without 
his Conſent, Privity or Knowledge. 


If the Plaintiff in his Declaration ſet forth a voluntary » Vent. 211, 


Eſcape, the Defendant may plead that he retook him 
upon freſh Suit, without traverſing the voluntary Eſcape ; 
for the alledging it is in no wiſe neceſſary to this Action, 
but ſhould come in in the Replication. 

Note; For a voluntary Eſcape an Action will lie again 
the Gaoler as well as againſt the Sheriff, becauſe he is a 
Wrong doer ; but for a negligent Eſcape it will only lie 
againit the Sheriff. 

And note, that to prove a voluntary Eſcape the Party 
eſcaping may be a Witneſs, becauſe it is a Thing of 
Secrecy, a private Tranſaction between the Priſoner and 
the Gaoler. 

If a Man eſcape in Ehex, and be ſeen at large in Hert- 
fordſbire, the Plaintiff may lay his Action in Hertford- 


ſhire. >. 
If the Defendant plead no Eſcape, he cannot give in $alk. 272. 


Evidence no Arreſt ; for he admits an Arreſt by his Plea. 

If the Priſoner being out on Bail come and ſurrender 
himſelf, entering Reddidit ſe in diſcharge of his Bail in 
the Judge's Book, and the Plaintiffs Attorney accept 
him in Execution, and file a Committitur, and the Pri- 
ſoner eſcape, the Marſhal is not chargeable without No- 
tice, either by ſerving him with a Rule, or entering a 
Committitur alſo in his Book, without proving the Par- 
ty actually in Priſon. | 


If a Sheriff, by Colour of an Habeas Corpus, ſuffer the 3 Co. 44. 


Priſoner to go at large, it is an Eſcape :—S0 it is, ac- 
cording to Fitz Feffries's Caſe, 1 Sid. 13. if the Priſoner 
being in Execution be brought upon an Habeas Corpus ad 
teſtificandum. However, this does not ſeem a Point in- 
tirely ſettled : About the 11 of G. 2. all the Judges met, 
and ſeven inclined againſt allowing the Writ, and tive for 
it; but they came to no fixed Reſolution ; and in Fact, 
ſuch an Habeas Corpus is frequently granted. 

According to a MSS. Report of Moſedelt s Caſe, E. 26 
Car. 2. The Court of K. B. held, that if a Judge of 
that Court granted ſuch an Habeas Corpus for a Priſoner 
in Execution in the Mar/balſea, it would be a good Juſ- 
tification for the Marſhal, becauſe the Priſoners there are 
under the Government of the Court of K. B. But Lord 
Ch. Juſt. Hales doubted if ſuch an Ha. Cor. were granted 


by another Court, than that to which the Priſoner be- 
longed. IT 


If 


gn 


Rex v. War- 
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1 M. 116. 
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1 Str. 435. 


Fitzs. 296. 
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If the Sheriff arreſt the Party on meſae Proceſs, and 
he is reſcued in going to. Gaol, it will be a good Excuſe 
tor the Sheriff; but it he be once within the Walls of the 
Priſon, a Reſcue from thence by any but common Ene- 
mies, will be no Excuſe. If a Company of Rebels break 
the Priſon, and let out the Priſoners, the Sheriff is 
anſwerable : So it the Priſoner be reſcued in bringing him 
toa Judge's Chambers {or elſewhere) upon an Habeas 

or pus. | 

Note; By an equitable Conſtruction of We. 2. and 
K. 1. c. 12. an Action of Debt lies for an Eſcape in 
Execution; but if one have Execution on a Statute of 
Lands, Goods, and Body, and the Priſoner eſcape, yet, 
becauie the Lands remain in Execution, Debt will not 
lie, but only an Action on the Caſe, 

And note, That it has been holden, that if the Plain- 
tiff in an Action againſt an Hundred being noaſuited, 
and Judgment entered for the Coſts, the Party be taken 
in Execution on a Ca. Sa. and eſcape, the Hundred may 
bring Debt againſt the Sheriff for the Eſcape. 

By8&gW.3.c. 26. ſ. 8. If the Keeper of any Pri- 
fon, after one Lay's Notice in Writing, refuſe to ſhew 
any Priſoner committed in Fxecution, to the Creditor or 
his Attorne -, ſuch Refuſal ſha!l be deemed an Eſcape, /. 
v- And it any Perſon deſiring to charge another with 
ny Action or Execution, ſhall defire to be informed by 
the Keeper of the Priſon, whether ſuch Perſon be a Pri- 
toner or not, the Keeper ſhall give a true Note in Writ- 
ing thereof to ſuch Perſon upon Demand at his Othce 
tor that Purpoſe, and ſuch Note (hall be ſufficient Evi- 
dence, that ſuch Perſon was at that Time a Priſoner in 
actual Cuſtody. And in ſuch Caſe delivering the Writ 
to the Sheriff will be ſufficient to charge the Priſoner 
with the Action, and to ſubject the Sheriff in caſe of an 
Eſcape. | | 

Where a new Sheriff is appointed, his Predeceſſor 
ought to deliver over all the Priſoners in his Cuftody, 
charged with their reſpeQive Executions ; and if he omit 
any, it is an Eſcape; but if a Sheriff die, the new one 
muft at his Peril take Notice of all Perſons in Cuſto- 
dy, and of the ſeveral Executions with which they are 
charged. 

And by 3G. 1. The Under Sheriff is anſwerable till a 
new Sheriff is appointed. 


Note; 
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Note; That an Aſſignment of Priſoners by an Under- 
Sheriff to the ſucceeding High Sheriff, (though not by 


Indenture) is a good Aſſignment. 
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1 Barnes 259, 


If a Man in Execution eſcape, and return again, and 2 Lev. 109. 


afterward be made over with other Priſoners, and then 
make a ſecond Eſcape, the ſecond Sheriff ſhall be charge- 
able. 1 

In an Action on the Caſe againſt the Warden of the 
Fleet, it appeared in Evidence that the Plaintiff knew of 
the Eſcape, yet proceeded in his Action to Judgment, 


but had not charged the Defendant (who had returned to 


the Gaol) in Execution, and on a Caſe made it was ho!den 
that the Plaintiff had not by ſuch Proceedings waved his 
Right of Action againſt the Warden. 

If a Writ come to the Sheriff, and he make out his 
Mandate to the Bailiff of a Liberty, who takes the Party, 
and afterwards ſuffers him to eſcape; the Action lies 
againſt the Bailiff, and not againſt the Sheriff. 

It will not be impraper here to take Notice, that if he 
who is in Execution eſcape / though it be with the Con- 
ſent of the Gaoler or Sheriff,) yet the Plaintiff may re- 
take him, and that after a 'I welvemonth, without a Sci. 
Fa. for he is in upon the firſt Execution. And this even 
though he have brought an Action againſt the Gaoler or 
Sheriff and recovered, if the Sum recovered were leſs 
than the Debt; as where the Judgment was for 
200cl. and the Damages recovered were only 1000l. 

This Action being tounded 7n-maleficio, and given by 
the Statute, is not within the Statute of Limitations. 

For Miſbehaviour in a Truſt or Duty, an Action on the 
Caſe will likewiſe lie; for whoſoever undertakes to do a 
Thing for another cught to do it faithfully, elſe he is an- 
ſwerable for the Damages ariſing from his Negligence or 
Miſbehaviour : Therefore if a Man deliver Goods to a 
common Carrier to carry, and the Carrier loſe them, an 
Action on the Caſe will lie againſt him; but if there ap- 
pear to be no Default in the Defendant, the Plaintiff thall 
be nenſuited; as if an Action were brought againſt a 
Carrier for negligently driving his Cart, ſo that a Pipe of 
Wine burſt and was lcſt, it would be good Evidence for 
the Defendant, that the Wine was upon the Ferment, 
and when the Pipe burſt he was driving gently. 

So where the Detendant's Hoy coming through a Bridge, 
by a ſudden Gut! of Wind was drove againſt the Bridge 
and ſunk, Pratt Ch. Juſt, held the DefenCant not liable ; 
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the Damage being occaſioned by the Act of God, which - 

no Care of the Defendant could foreſee or prevent: And as 

to the Evidence given by the Plaintiff, That if the Hoy 

had been better it would not have ſunk with the Stroke 

received, the Ch. Juſt. ſaid, no Carrier was obliged to 

have a new Carriage for every Journey; it is ſufficient if 
| he provide one which without any extraordinary Accident, 
(ſuch as this was) will probably perform the Journey, 

But nothing is an Excuſe except the Act of God and the 

King's Enemies, and therefore in an Action againſt ſuch © 

Dale &, Hall a Carrier, where the Goods were ſpoiled by Water, the 

Mic. 24 C. 2. Defendant proving, that when the Goods were put on 

Board, the Ship was tight, and that the Hole through : 

which the Water came had been made by a Rat eating 

out the Oakum, was holden to be no Excuſe. | 

E. 1. Comp. If I ſend my Servant with the Goods on Board the 

=. Pullen. fl. Veſſel, and they are loſt, the Carrier is not liable; for 

12 C. 10Qt. they are to be conſidered not in the Poſſeſſion of the Car- 

pe ng 57 rier, but of the Servant. 

8 If a Carrier having Convenience to carry Goods, be- 

ing offered his Hire refuſe to carry them, an Action will 

| lie againſt him. . 7 

Salk, 282. Note; All Perſons carrying Goods for Hire, come un- 

| der the Denomination of common Carriers: But if the 

Driver of a Stage Coach, which only carries Paſſengers | 

for Hire, loſe the Goods of his Paſſengers, the Maſter is 

not liable; for no Maſter is chargeable with the Act of 

his Servant, but when he acts in Execution of the Au- 

thority given him by his Maſter ; and then the Act |? 

the Servant is the Act of his Maſter; and in ſuch Caſe | 

the Action may be brought againſt either the Maſter or 

the Servant; and as the Action may be brought againſt *' 

either the Maſter or the Servant, ſo either may bring 

Aſſumpſit for the Money for the Carriage. 

Note; In the Caſe in Salk. it is holden, that if the 

Action be brought againſt the Maſters, it muſt be brought 

Rice v. Shute Againlt them all; and if brought againſt one only, Ad- 

B. R. Eaſt. co vantage may be taken of it on Evidence. But according 

D.. Drink- to later Determinations, that Matter can only be pleaded | 

e in Abatement. | 

12 G. 2. C. B. If the Carrier aſk what is in the Box, and is told Silk; 

Aleyngz. ed yet in Truth if there be Money, he ſhall be anſwerable | 

= poſt. Carth, for it if loſt, unleſs he made ſpecial Acceptance; but this 

Mrs intended Cheat upon the Carrier will be a good Reaſon for 

the Jury to give leſs Damages. | 
If a Bag ſealed be delivered to a Carrier, and ſaid to 

contain 200l. and the Carrier give a Receipt for ſo much, 

| when | 
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when in Fact it contains 400l. if the Carrier he robbed, 
he ſhall be anſwerable only for 200l. for his Reward ex- 
tends no further, and it is that makes him liable. 

An Action was brought againſt the Proprietors of a 
Stage-Coach, for not ſafely carrying 100l. delivered to 
their Book-keeper in a Bag, from B. to L. and on the 
Trial it appeared that the Money was put into a Bag, 
and carried by the Plaintiff's Servant to the Defendant's 
Houſe, and there delivered to their Book-keeper, who 
aſked no Queſtions about the Contents of the Bag, but 
took it as a common Parcel, and was paid for it as ſuch 
by the Servant, who gave him no Information about it ; 
the Money was loſt; and the Servant, on his Croſs E xa- 
mination on the T rial ſwore that he received no particular 
Inſtructions from his Maſter about the Carriage, but only 
to deliver the Parcel to the Book-keeper, and pay what 
was demanded of him for the Carriage : 'The Defendants 
proved that an Advertiſement had been put into the 
Country News-Paper once every Month for two Years 
together, concerning the Carriage of Parcels by this 
Stage-Coach, with an N. B. at the Bottom of it, that 
the Proprietors would not be anſwerable for any Money, 
Plate, Jewels, Writings or other valuable Goods, unleſs 
they were entered as ſuch, and paid for accordingly ; and 
that this Paper was taken in at the Houſe where the Plain- 
tiff lodged, who was frequently ſeen with it in his Hand, 
and appeared to be reading it : The Court of K. B. held 
that the Defendants were not liable to anſwer for this 


Gibbons v. 
Payton and 
another, Eaſt. 
9 C. 3. 


Money : For a Carrier is only liable in reſpect of the 


Reward, which he receives: And in the preſent Caſe 
there was a clear Fraud committed by the Plaintiffs, 
And per Yates J. here is a full Proof of a ſpecial Accep- 
tance, and a Deceit on the Part of the Plaintiffs : For it 
is not neceſſary that there ſhould be a perſonal Communi- 
cation in order to make a ſpecial Acceptance, T he 
Reaſon of a perſonal Communication is that each Party 
may know the others Mind; and therefore it they know 
each others Mind in any other Manner, that is ſufficient. 

If a common Carrier be robbed, yet he is anſwerable ; 


Coggs and 


for nothing will excuſe him but the Act of God, or of Bernaid. 


the King's Enemies; but he who has a particular Em- 
ployment (as a Bailiff or Factor) though he have a reward, 


yet he is not bound againſt all Events, if he do to the 


beſt of his Power. 


And 


aym. 


2 Str. 109 > 
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And it is to be known that there are ſix Sorts of Baili- 
ments which lay a Care and Obligation on the Party to | 


whom Goods are bailed, and which conſequently ſubject 
him to an Action, if he miſbehave in the Truſt repoſed 


in him. 


not chargeable for a common Neglect, but it muſt be a 
groſs one to make him liable. 

2. A Delivery of Goods which are uſeful to keep, and 
they are to be returned again in opecie, which is called 
Accammodatum, which is a Lending gratis; and in ſuch 


Caſe the Borrower is ſtrictly bound to keep them; for if 


he be guilty of the leaſt Neglect, he ſhall be anſwerable, 
but he ſhall not be charged where there is no Default in 
him, 

3. A Delivery of Goods for Hire, which is called 
Locatio or Condudtio, and the Hirer is to take all imagin- 
able Care, and to reſtore them at the Time; which Care 
it he ſo uſe he ſhall not be bound. 

4. A Delivery by way of Pledge, which is called Vadium ; 
and in ſuch Goods the Pawnee has a ſpecial Property ; 
and if the Goods will be the worſe for uſing, the Pawnee 


. muſt not uſe them; otherwiſe he may uſe them at his 


Peril ; as Jewels pawned to a Lady, if ſhe keep them in 
a Bag and they are ſtolen, ſhe (hall not be charged; 
but if ſhe 'go with them to a Play and they are 
ſtolen, ſhe ſhall be anſwerable. So if the Pawnee be 
at a Charge in keeping them he may uſe them for his 
reaſonable Charge; and*it notwithſtanding all his Dili- 

ence he loſe the Pledge, yet he ſhall recover the Debt. 
But it he loſe it after the Money tendered, he ſhall be 
chargeable, for he is a Wrong-doer : After Money paid 
(and Tender and Refufal is the ſame) it ceafes to 
be a Pledge, and therefore the Pawnor may either bring 
an Action of Aſſumpſi', and declare that the Defendant 
promiſed to return the Goods upon Requeſt; or Trover, 
the Property being vetted in him by the Tender. 

5. A Delivery of Goods to be carried for a Reward, 
of which enough has been already ſaid; only I will here 
add, That the Plaintiff ought to prove the Defendant 
uſed to carry Goods, and that the Goods were delivered 
to him or his Servant to be carried. And if a Price be 
alledged in the Declaration, it ought to be proved the 


uſual Price for ſuch a Stage; and if the Price be proved, 
there, 


1. A bare and naked Bailment to keep for the Uſe of | 
the Bailor, which is called Depeſitum, and ſuch Bailee is 
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there need no Proof the Defendant being a common 
Carrier; but there need not be a Proof ot a Price cer- 
tain. 

6. A Delivery of Goods to do ſome Act about them 
{as to carry) without a Reward, which is called by 
Bracton, Mandetum, in Engliſh, an acting by Commit- 
ſion ; and though he be to have nothing for his Pains, 
yet it there were any Negle& in him, he will be anſwer- 
able, for his having undertaken a Truſt is ſufficignt Con- 
ſideration; but if the Goods be miſuſed by a third Per- 
jon in the Way without any Neglect of his, he wouid 
not be liable, being to have no Reward. 

If the Goods of a Gueſt be ſtolen out of an Inn, the 
Innkeeper is anſwerable ; but the Plaintiff muſt prove 
that the Defendant kept a common Inn, and that he, his 
Son or Servant, was a Gueſt at the Time, and that the 


Goods were brought within the Inn, and remained un- 


der the Care of the Defendant. 
It a Man come to the Inn with an Horſe, and leave 


the Horſe there for ſeveral Days, and in his Abſence his 


Ilorſe be ſtolen, the Owner is a ſufficient Gueſt to 
maintain an Action; but it would be otherwiſe if he had 
left a Trunk or other dead Thing, by which the Inn- 
keeper would have no Gain. If he deſire the Hoſt to 
put his Horſe to Graſs, and the Horſe be ſtolen, the 
Innkeeper is not liable; for by Law he is only bound to 
anſwer for thoſe Things that are infra Hoſpitium : So if 
the Innkeeper refufe to receive him becauſe his Houſe is 
full, whereupon he ſays he will thift, and then is rob- 


bed, the Hoſt ſhall not be charged ; but without ſuch 


Cauſe he cannot diſcharge himſe!t by Words only. 

In Yielding v. Fay, Cr. El. 50. It was holden, that 
where by Cuſtom the Parſon ought to keep a Bull and a 
Boar, every Inhabitant who hath Prejudice by his not 
keeping them may have an Action, and that Not Guilty 
is no good Plea to ſuch an Action, upon this Diſtinction 


that is a good Plea to an Action for a Misfeaſance, aliter 


to an Action for Non- feaſance; for they are two Nega- 
tives, which cannot make an Iſſue any more than two 
Affirmatives. 

And note, That in all Caſes where a Damage accrues 
to another by the Negligence, Ignorance or Miſbchavi- 
our of a Perſon in the Duty of his Trade or Calling, 
an Action on the Caſe will lie; as if a Farrier kill my 
Horſe by bad Medicines, or refuſe to ſhoe him, or prick 
him in the ſhoeing, &c. Sc. Sc. But it is otherwiſe 
where the Law lays no Duty upon him; as if a Man 
tind Garments, and by negligent keeping they be ſpoiled, 
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CHAPTER VII. 


Of Caſe for Conſequential Damages. 
N Action upon the Caſe will like wiſe lie for conſe- 


. quential Damages where the Act itſelf is not an In- 


. if a Man who ought to incloſe againſt my Land, 
do not incloſe, by which the Cattle of his Tenants enter 
into my Land and do Damage to me. So, till 6 fun. 
c. 31. (which enacts that no Action ſhall be had againſt * 
any Perſon in whoſe Houſe or Chamber any Fire ſhall * 
accidentally begin, for any Damage occaſioned thereby, 
with a Proviſo that it ſhall not extend to defeat or make 
void any Contract or Agreement between Landlord and 
Tenant) if a Fire broke out in the Houſe of B. which 


burnt the Houſe of 4. A. might bring an Action. 
It has been holden that if a Leſſee for Years under a 


Contract to be anſwerable for Fire, leaſe to B. at Will | 
without ſuch Covenant, yet he may have an Action 
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againſt his Under-Leſſee becauſe he is anſwerable over ; | 


and this is not within the Act: Tamen Quære, For he ö 
had it in his own Power to make him covenant to be | 


careful. 


A Right of Way may be extinguiſhed by Unity of | 
Poſſeſſion, unleſs it be a neceſſary one, and then it ſhall | 
not. But a Right of Water-Courſe does not ſeem to be 


extinguiſhed by Unity of Poſſeſſion in any Caſe. 


If A. have Black Acre and C. have White Acre, and | 
A. has a Way over White Acre to Black Acre, and then 


purchaſes White Acre, the Way will be extin&t ; and if FN 


A. after- wards enfeoff C. of White Acre without ex- 


cepting the Road, it is gone, 


J. had four Cloſes of Land together, and ſold three of 
them, reſerving the middle Cloſe, to which he had no 
Way but through that which he fold ; and it was holden Jag: 
that though he did not referve the Way, yet it ſhould be | 


reſerved for him. 


In an Action for obſtructing a Way, the Plaintiff 
proved that Fowler was ſeiſed of the Plaintiff's Tenement 
and the Defenant's Cloſe, and in 1753 conveyed the 


Tenement to the Plaintiff with all Ways therewith uſed, Þ 


and that this Way bad been uſed with the Tenement as 


far back as Memory could go. The Defendant p oduced 
a ſubſiſting Leaſe from Fowler for three Lives, made, in 


1723» 
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1723, by which Fewer demiſed the Field in queſtion in 

as ' ample Manner as one Rock a former Tenant held it ; 

and in this Leaſe there was no Exception of a Way over 

the Cloſe. Yates J. held that by the Leaſe without any 

Reſervation the Way was gone, and therefore could not 

paſs under the Words all Mays, &c. But as there were 

thirty Years intervening between the Defendant's Leaſe, 

and the Plaintiff's Conveyance, and the Way had been 

uſed all the Time, that was ſuſlicient to afford a Preſump- 

tion of a Grant or Licence from the Defendant ſo as to 

make it a Way lawfully uſed at the Time of the Plaintiffs 

Conveyance, and then the Words of Reference would 

operate upon it, and the Way would paſs. ; 
In an Action for diverting a Water-Courſe, the De- uy ae ons 

fendant pleaded that he was ſeiſed of two Cloſes through Rg 1117. 

which, and that he and all thoſe, &c. had uſed to water 

their Cattle in the ſaid Water; and for the Conveniency 

of watering to dig a Ditch near the ſaid Water- Courſe, 

7 &c. and the Court held that one Preſcription cannot be 
pleaded againſt another without a "Traverſe ; but if upon PFrown and 

a the general Iſſue it had been proved, that the Water was *. 26 ke 

1! FF ulualiy drunk up by the Cattle of the Defendant, the 

n FI Plaintiff would have failed in his Preſcription. 

lf a Man have an ancient Houſe, and another build ſo 9 co. 52. 

1e FF near as to darken his Windows, he may have an Action | 

de upon the Caſe. So if a Man build a new Houſe on Part 2 Lev. 22. 

of his Land, and afterward ſell the Houſe to another, 

of |} neither the Vendor, nor any other claiming under him, 

all | may ſtop the Lights: But it he ſell the vacant Ground to 

be another, and keep the Houſe without reſerving the Benefit 

of the Lights, the Vendee may build, 2 
If A. recover Damage againſt B. for ſtopping his Refſwel and 

Lights, and afterward N. aTgn the Lands in which the 22 5 

Nuſance was erected, A. may bring another Action aa 35.7 

Igainſt B. for the Continuance of the Nuſance, for before 

the Aſlignment B. was anſwerable for all the conſequen- 


of Ftial Damages, and it ſhall not be in his Power to diſcharge | 
no Fhimſelf by granting it over: Yet A. may bring the Action Rippon and 
Jen Y-gainſt the Aſſignee. Though formerly a Diſtinction was eres, Ci. J 
be taken, viz. Where the Continuance occaſions a nF? 


Nuſance, and where the firſt Erection h s done all the 
tif FNiſchief; that in the firſt Caſe the Aſſignee is liable to an 
ent | Action, but not in the ſecond. 


the All theſe Caſes go upon this Principle, that every Man 2 R. A* 10. 
ed, ſhould ſo uſe his own as not to damnify another. But if a 
t as new School be ſet up in a Town, where an ancient School 
ced F has 
in 
23 
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has been Time out of Mind, by which the old School 
receives Damage, yet no Action lies, and this is founded 
upon public Convenience, and comes within the Deſcrip- 
tion of Damnum fine Injurid 

But a Man poſſeſſed of an ancient Ferry may bring an 
Action againſt one who ſets up a new Ferry near to it: 
For if it be an ancient Ferry, he is compellable to keep 
Boats, &c. | 

In an Action on the Caſe by a Commoner for diſturb— 
ing him in his Common, he muſt prove his Right to the 
Common, and yet in ſuch Caſe it is not neceſſary to ſet 
it forth in the Declaration, for Poſſeſſion is ſuſhcient a- 
gainſt a Wrong-doer. But if he were to ſet up a Title 
to a different Kind of Common from that to which he 
had Right, he would not be intitled to recover; for he 
muſt prove himſelf poſſeſſed of the Common, for the 
being diſturbed in which he brings his Action, though 
he need not prove the ſame Title as he has ſet out in his 
Declaration ; for the Diſturbance is the Gilt of the 
Action, and the Title is only inducement, and cannot be 
traverſed. It is true if the Detendant ſet up a Title, and 
juſtify, the Plaintiff in his Replication muſt ſhew a Title. 

For every Feeding by the Cattle of a Stranger, the 
Commoner ſhall not have an Action; but the Feeding 
cught to be ſuch per quod the Commoner, &c. Common 
of Paſture, &c. for his Cattle, &c. in ! m amplo meds ha- 
bere non potuit, ſed Preficuum ſuum inde per totum Tempus 
amiſit, & c. So that it the Treſpaſs be ſo ſmall that he 
has not any Loſs, but ſufficient in ample Manner remain 
for him, the Commoner ſhall not have any Action for it; 
but the Tenant of the Land may in ſuch Cafe have an 
Action. | 

It has been ſoid that in Caſe for diſturbing the Plaintiff 
in the Seat of a Church, the Plaintiff ought to prove U ſage 
to repair, though it be not alledged in the Declaration. 
But the true Diſtinction ſeems to be bet «cen Prohibition: 
or Actions againſt the Ordinary, and Actions againſt 2 
Wrong-doer. Where it is to ouſt the Ordinary of his 


Juriſdiction you mult prove Repairs ; but it is not neceſ- I. 


{ary to prove them in an Action againſt a Wrong-doer, 
which is founded upon Poſſ-flion. 

If Caſe be brought for diſturbing the Plaintiff in taking 
the Profits of an Office, it is ſufficient to prove the Value 
communibus Aunis, without proving every particular Sum 
received by the Defendant. 

In Caſe for diſturbing him in an Office, the Plaintiff 
made a ſpecial Title to it; a ſpecial Verdict found a Title 

variant 


99 * 


[ riant in Part from that which was alledged ; and after 

vers Arguments the Plaintiff had Judgment, for ſetting 

gut a Title in this Action was ſuperfluous. | 
An Action upon the Caſe will lie for keeping a Dog Dy. 236. 
ed to bite Sheep, and which has killed Sheep belonging 

þ the Plaintiff ; but in ſuch Caſe it muſt be proved that 

de Defendant knew that he would bite Sheep; and killing 

heep twice before is ſufficient Proof of Uſage. 

In Smith and Pelah, Lee Ch. Juſt. ruled, That if a gr, 1264. 

Jog have once bit a Man, and the Owner having Notice 
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ereof keep the Dog and let him go about, and he bite 
other Perſon, Caſe will lie againſt him at the Suit of 
Perſon bit (though it happened by his treading on the 


g's Toes) ; for the Owner ought to have hanged him 


the firſt Notice. 


f one knowingly keep a Dog accuſtomed to bite Sheep, 1 Raym. 116. 


4 the Dog bite an Horſe, it is actionable; becauſe the C. K. B. 335. 
vner after Notice of the firſt Miſchief ought to have 

royed or hindered him from doing any more. 

Note; There is a Difference between Things feræ ; Raym 161; 

. 1583, 

ture, as Lions, Bears, &c. which a Man muſt keep 

at his Peril, and Beaſts that are manſucte Naturæ, 

break through the Tameneſs of their Nature; in the 
er Caſe the Owner muſt have Notice ; in the former 
Action lies againſt the Owner without Notice. 

he Servant of A. with his Cart ran againſt the Cart of Sana 739- 
in which was a Pipe of Sack, and overturned it, and ED 
Wine was ſpilt, an Action was brought againſt the Salk, ss. 
ſter, and it was holden good. And note, where ſuch 
Action is brought againſt the Maſter for conſequential 
mages occaſioned by the Neglect of his Servant, the 

ant charged with the Neglect cannot be a Witneſs to 
e it no Neglect. But in an Action for ſo negligently 

2ging his Barge that he run down the Plaintiff's, 

Ch. Juſt. permitted the Defendant to produce every G. Hall, : 44 
of the Men on Board his Veſſel to prove there was no 2 Str. 1085. 
let, he being himſelf at the Time aſleep on Board. 


in Caſe againſt the Maſter for his Carman's negli- 


ly driving his Cart, per quod the Plaintiff was flung 
Ladder and bruiſed ; on thewing a Releaſe from the 
er, the Servant was allowed to be examined. 

Caſe for digging a Pitt in a Common, per quod his cr. J. 158. 
e being ſtraying there fell into it and perithed : After 
ict for the Defendant on Not Guilty, the Plaintiff, 
ve Coſts, moved in Arreſt of Judgment that the 
ration was not good, he not ſhewing any Right why 
lare ſhould be in the Common, and therefore it is 


F 2 Damnum 


1 R. A. 88. 


Duel and Hard- 
ing, 9 C. 1 per 
Raym, 

10 Co. 133. 

1 Vent. 54. 
Yelv. 89. 


Str. 872. 


Kettle ard 
Hunt, Mic. 27 
e. 2. 1 B. 
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Damnum abſque Injurid, and of that Opinion was 1 r 
whole Court: Wherefore it was adjucged that the Di 
ſhould abate. Yet it ſeems unjuſt in fuch Cate to deprivÞ 
the Detendant of his Colts, merely becauſe the Actiuſ 
brought againit him was erroneous as well as wrongful! Þ 
Though deubtleſs the Objection to the Declaration u 
good, and ought to have availed in caſe the Verdict ha 
been for the Piaintiff. It is a good Reaſon why the Plant 
Mould not have Judgment; but ſcems to be no Reaſaſ 
why the Defendant thould not. 10. 

If a Man dig a Ditch in the Highway, into which n; 
Servant falls and breaks his Thigh, by which J loſe hi 
Service, I may have an Action on the Caſe for this Lc 
of Service. So for beating him by which J loſe his 5 
vice; and in ſuch Caſe the Servant may be a Wine, 
And the Detendant may give in Evidence upon the g 
neral Iſſue, that the Plaintiff did not loſe his Service, 1 
that is the Giſt of the Action. Bur if the Servant die- 
the Battery, the Matter cannot have an Action f-r i 
Loſs ot his Service, for the private Offence is drowr: 
in the Felony ; and the Defendant might give this; 
Evidence on the general Ifſue ; for as this Action ate 


from the ſpecial Damages, any Thing may be given on 
J. vidence on the general Iſſue that deſtroys the Right Mlres 
Action; as in Caſe for beating his Horſe, per guzd ſh. ; 
totally loſt the Uſe of him, the Defendant may prove ju! 
Beating lawful, als 

The Plaintiff declared that he exerciſed the Trade df; 
Wheeler, and was poſſeſſed of ſeveral Tools that relan Rin 
to the Trade, wiz. an Axe, Sc. and being ſo poſſe 992 
gaincd a Livelihood, Sc. and by the | icence of the pon 
tendant depolited them in his Houſe, and that het ay 
detained them two Months after I equeſt, by which ela 


Plaintiſf had loſt the Benefit of his "I'rade; after Veraſh,q. 


it was moved in Arreſt of Judgment, becauſe the Plain g. 


Winſnore and 
Greenhank, 
NI. c. 19 G. 2. 
. 


ought to have brought Detinue or Trover. But the Cined 
held the Action well brought, for if he have had the G 
again, Detinue is not proper; and though a Detii 
upon Requeſt is Evidence of a Converſion, yet it is rc 
Converſion, and the Damages he demands in this C 
being ſpecial, the Action ought to be ſpecial. 

The Plaintiff declared that his Wite unlawfully 1 
without his Conſent departed and continued abſent, ' 
during that Time a large Eſtate real and perſonal was 
viſed tor her ſeparate Uſe, and thereupon the was deli! 
of being reconciled and cohabiting with him, but 
Defendant perſuaded and inticed her to continue abt 
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by Means of which ſhe continued abſent till her Death, 
FS whereby he loſt the Comfort and Society of his Wite, 
"BS and the Advantage which he ougnt to have had from ſuch 
aft real and perſonal Eſtate. After Verdict for the Plaintiff 
tor 3000l. Damages, it was moved in Arreſt of Judgment, 
chat this was an Action prime impreſſiomis. But the Court 
aid that every ſpecial Action on the Caſe was in itſelf a 
Novelty; no Action lies without Damages, and the per 
4 quad will not alone be ſufficient, unleis the Act done be 
illicit; but though a bare Inticement to depart may not 
he actionable, yer the Jury under the Direction ai the 

udze are Judges of the Legality: And as receiving a 
dervant ſeiente iS a Ground for an Action for the Maſter, 

artiort for the Huſband ; wad Injuries, that are in their 
Nature of ſpiritual Conuſance, it attended with a tem- 
"oral Damage, are a Ground of „ Ction. 

50 ſhooting off a Gun, per quod the Plaintiff's Decoy 
8 damaged, was holden to be actionable | in Hickeringa!'s 


Caſe. Hil. 5 An. 
. It is impolitble to ſet down all the Caſes in which an 
Id] 


WW Ction upon the Cate will lie tor conſequential Damages: 

ar [hall therefore conclude this Head with referring to the 
ifth Chapter of the firſt Book, and repeating the Rule 
lready taken Notice of in that Chapter, vi. Where 
he immediate Act itſelf oceaſions a Prejudice, or in an 
jury to the Plaintiff es Perſon, Houle, Land, Oc. Treſ- 
als vi et armis will lie; but where the Act elf 1 is not an 
njury, but a Coaſequence of that Act is prejudicial to the 
rel2Wjainwilf's Perſon, Houſe, Lands, c. I'reſpals vi et 
ſel; ig will not lie: But the proper Remedy is an Action 
ie U pon the Caſe, The Caſe of Pitts v. Gamce and Forœſgbt 
he May ſerve to illuſtrate this Rule. There the Plainciif 
ich W-clared in an Action yon the Caſe, for that he was 
Ver laſter of a Ship, and that it was laden with Corn ready 
aa gail, and that the Defendant ſeized the Ship and de- 


e Co * her, fer gurd imp: ditus fuit 17: Viaggio. It was ob- 
 GOB2-4 that it (hould have been Tretpaſs, and ſome Caſes 
etz ted ; but Illi Ch. Jult. ſaid, That in the Caſes cited 


e Pla; n:tf had a Property in the 2 taken, but here 
e Ship was not che Maſter's but the Owners; the Maſter 
ly declares as a particular Officer, and can only recover 
his particular Loſs ; though he ſaid he might have 
uzht Treſpaſs, declaring upon his Poſſeſſion, which 
U Teſpaſs i is ſufficient, 


BODE 


2 Lev. 63. 


2 Saund, 169, 


2 Sid. 170. 
Vidian's 
Latr. 85. 


1 Str. 8 P C2. 


Salk. 10. 


5, a —_ - 


* — - 2 - 
oy nw * 
* 
— — + ** 4 
— — + — 222 
E n 


BOOK Il. 


For what Injuries affecting a Man's 
real Property, an Action may beg 


maintained. 


„ 


H E Actions, which may be brought for Injuriea 
affecting a Man's real Property are of three Sort 


0 Such in which Damages alone are to be recovered. 
Such by which a Term for Years may be recovetec 
ws Such by which a Freehold may be recovered. 


The Actions in which Damages alone are to be recover 
are two. 


r 
- 
CY Ss 


1. Treſpaſs. 


nr 


| 

( 

t 

a 

2, Caſe; of which 2 has been | 
ready ſaid in the laſt Chapter of u, 

laſt Book. 2 

( 


The only Action by which a Term for Years may | 
recovered, is Ejectment. 


The Actions by which a Freehold may be recovered, a 


1. A Writ of Right. 

2. A Formedon. . 
3. Dower. 

4. Waſte. 

5. Aſſize. 

d. Quare Impedit. 


.CHA 
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CHAP TS + 


Of Treſpaſs. 


HE Action of T eſpaſls lies for an Injury done by 
one private Man to another, where the immediate 
Act itſelf occaſions the Injury either to his Perſon, 
Goods or Lands ; and though in this Place I ought re- 
ularly to treat only of the laſt, yet (as I before promiſed) 
ſhall likewiſe take into my Conſideration the ſecond, 
having already ſpoken of the firſt as far as is neceſſary. 
Where Entry, Authority or Licence is given to an 
one by the Law, and he does abuſe it, he will be a Treſſ- 
paſſer ab initio ; but where it is given by the. Party, he 
may be puniſhed for the Abuſe, but he will not be a 
Treſpaſſer ab initio. But the not doing cannot make the 
Party, who has the Authority or Licence by the Law, a 
Treſpaſſer ab initio, becauſe not doing is no Treſpaſs. 


81 


The ſix Car- 
penters Caſe. 
8 Co. 


In Treſpaſs for taking a Gelding, the Defendant juſti- Cr. J. 147. 


fied the taking of him as an Eſtray, the Plaintiff replied 
that he laboured the ſaid Gelding, riding upon him and 


drawing with him, whereby he was much damnified; the 


4 Defendant demurred, and it was objected that the firſt 


Seizure was lawful by the Plaintiff's own ſhewing, and 
therefore the Action ſhould not have been brought for the 


Taking, but for the ſubſequent "Tort : But the Court held 


that he was puniſhable for the Abuſe in an Action of 
Treſpaſs, as a Treſpaſſer ab initio, and that the uſing of 
the Eſtray was an Abuſer; for it is noflawtul except in 
Caſe of Neceſſity, and for Benefit of the Owner; as 


to milk Milch Kine, Oc. 


In Treſpaſs for taking away his Goods, the Defendant 


Salk. 221. 


juſtified the taking nomine diſtrictioanis Damage-Feaſant; Gargrave and 


the Plaintiff replied quod pot diſtrictionem, viz. eodem 
die, c. he converted them to his own Ule. On De» 
murrer it was holden to be no Departure, but to make 
good the Declaration, for he that abuſes a Diſtreſs is a 
Treſpaſſer ab initio ; and it would be of no Avail to the 
Plaintiff to ſtate the Converſion in his Declaration, for 
it is no way neceflary to his Action; and it alledged. 
need not be anſwered : It would be out of Time to ſtate 
it in the Declaration, but it muſt come in in the Repli- 
cation. : 


Smith. 


Sir Ralph Bo- 
vey's Caſe, 
1 Ventr, 217, 


But 


N * — — * 


82 
Str. 8 51. 


Hutchins 

and Chamber, 
M. 31. G. 2. 
§. . Burr. 


599. 


Rrowning and 
Dann. 9G. 2. 


Quarlwood 
and Beſt. 
Weſt miniter 


1748, 


Hutchings 

v. Chamber 

& al'. Mic, 

31 G. 2. K. B. 


Hardr. 480. 
10 Co. 76. 
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But in Treſpaſs for breaking ind entering his Houſe, 
and taking an exceſſive Diſtreſs, after Judgment by De- 
fault, it was holden on Error brought that Treſpals 
would not lie; for the Entry was Jawful, and thereis 
nothing ſubſequent to make it a Tre. paſs, as there 18 
where the Diſtreſs is abuſed. At common Law the Par- 
ty might take a Diſtreſs of more Value than the Rent, 
therefore that did not make him a Treſpaſſer ab initis, but 
the Remedy ought to be by ſpecial Action founded upon 


the Statute of Marleberge. 


And note, That in Diſtreſs for Rent, if the outward 
Door be open, the Diſtrainant may juſtity the breaking 
open an inner Door or Lock, in order to tind any Gouds 
which are diſtrainable. ; 

By 11 G. 2.c. 19. A Diftreſs for Rent ſhall not be 
deemed unlawful for any Irregularity in the Diſpoſition 
of it afterward, nor the Party making it a Treſpaſſer 40 
rnitio ; But the Party aggrieved may recover full Satis- 
faction for the ſpecial Damage he thall have ſuſtained 
thereby, and no more, in an Action of Treſpaſs or on 
the Caſe, unleſs Tender of Amends have been before 
made, | 

By 17 G 2.c. 38. Where any Diſtreſs is made for 
Money juſtly due for the Relief ot the Poor, it ſhall nor 
be deemed unlawful, nor the Party making it a Treſ- 
paſſer, on Account of any Defect or Want of Form in 
the Warrant of Appointment of ſuch Overſeers or in the 
Rate or Aſſeſſments, or in the Warrant of Diſtreſs there- 
upon; nor ſhall the Party be deemed a Treſpaſſer ab initis 
on Account of any Irregularity which ſhall afterward be 
done by him; hut the Party grieved may recover for the 
fpecial Damage, unleſs Tender of Amends have been 
before made. 

Nete ; A Warrant may be made to diſtrain before the 
Time for which the Rate is made is expired. 


It hath been determined that Averia Carruce may be 


diſtrained for the Poor's Rate, though there be ſufficient 


Goods on the Premiſſes independent of them; and the 


Law ſeems to be the ſame in all Caſes where an Act of i 
Parliament gives Remedy by Diſtreſs and Sale. And | 


though where a Man has an entire Duty, he ſhall not 
ſplit and diſtrain for diſtin& Parts at ſeveral Times, yet 
if he be miſtaken in the Sufficiency of what he has ta- 
ken, there is no Reaſon or Law that he ſhould not diſtrain 
again for the Reſidue. 5 
Where the Subject-Matter of the Suit is within the 
Juriſdiction of the Court, but the Want of Juriſdiction 
is as to the Perſon or Place, unleſs the Want of Juriſdie- 
tion 


DW ea Wc 1 9 » oy 
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tion appear on the Proceſs to the Officer who executes it, 
he is not a Treſpaſſer : But where the Subject-Matter is 
not within the Juriſdiction, there every T hing done is 
abſolutely void, and the Officer a Treſpaſſer. 

J hough an Officer may juſtify under the meſne Pro- 
ceſs of an inferior Court, without ſaying that the Cauſe 
of Action aroſe within the Juriſdictions yet when he 
juſtifies under Proceſs of Execution he ought to make it 
appear that the Cauſe aroſe within the Juriſdiction of the 
Court, or at leaſt that it was ſo laid : But that would not 
be ſuthcient for the Plaintiff himſelf ; he ought to know 


the Extent of the Juriſdiction for which he applies for 


Juſtice ; and theretore if in an Action of falſe Impriſon- 
ment he juſtified under the Proceſs of an inferior Court, 
the Plaintiff above might reply that the Cauſe of Action 


Higginſon +, 
Martin and 
Hadley, M, 
28 Car. 2. 
Rot, 416. 


aroſe out of the Juriſdiction of ihe Court; and a- 


Rejoinder prayirg Judgment if the Plaintiff, having by 
Iis pleading in the inferior Court admitted the Juriſdic- 
tion there, {hall now be admitted to deny it here, would 
not be good, | | 

But by 24 G. 2. (qued vide ante) no Conſtable will 
be anſwerahle for obeying a Juſtice's Warrant, notwith- 
ſtanding any Defect of Juriſdiction in the Juſtice, 

Note; I hat Warrant ex vi termini means only an Au- 
thority ; therefore a Warrant under the Hand of the 
Juſtice is ſufficient without being under Seal, unleſs par- 
ticularly required by Ad of Parliament. 

And note, That by 27 G. 2. c. 20. in all Cafes where 
any Juſtice is impowered, by any Act made or to be 
made, to iſſue a Warrant of Diſtreſs, it ſhall be lawful 
for him in ſuch Warrant to order the Goods diſtrained 
to be ſold within a certain Time limited by ſuch Warrant, 
ſo that ſuch Time be not leſs than four, nor 
more than eight Days, unleſs the Money for which ſuch 
Diſtreſs ihall be made, together with the Charges of ta- 
king, and keeping ſuch Diſtreſs, be ſooner paid. 

Proof that the Plaintiff had delivered a Box with the 
Goods in it to the Defendant to keep, and that the De- 
tendant had broke open the Box and converted the Goods 
to his own Uſe, would te ſufhcient to maintain the De- 
claration ; for where-ever a Man has neither a general nor 
a ſpecial Property, and he converts the Goods, Treſpaſs 
will lie, 

| But 


Padfield and 
Cabbel & al', 
Tr. 16 & 17 
CG, 2, . 


Moor 248. 


1 Str, 637, 


x Lev. 95. 


Salk, 248. 


Aleyn, £2, 


Herlakenden's 
Caſe 4 Co. 
Moor 248, 
Ante 82. 


Co. Lit. 57. 


1 Raym. 739. 


Salk. 414. 
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But the Plaintiff can only prove the taking ſuch Goods 
as are mentioned in the Declaration ; becauſe a Recove. 
ry in the Action could not be pleaded in Bar to any other 
Action brought for taking other Goods than thoſe ſpeci- 
fied in the Declaration ; and therefore where the Declara- 
tion was for entering the Plaintiff's Houſe, and taking di- 
verſa Rona et Oatalla ipſius querentis ibidem inventa, after 
Verdict for the Plaintiff Judgment was arreſted. 

Wfter Judgment vacated, and Reſtitution awarded, the 


Defendant brought Treſpaſs againſt the Plaintiff for ta- | 


king the Goods, and the Court held that the Action 
would lie ; for by vacating the Judgment it is as if it had 
never been, and is not like a Judgment reverſed by Error. 
But in ſuch Caſe it would not lie againſt the Sheriff, who 
has the King's Writ to warrant him ; but the Party muſt 
produce not only the Writ but the Judgment. 

In Treſpaſs Quare Clauſum fregit the Defendant plead- 


ed, that the Plaintiff diſtrained his Hog, Damage Fea- 
| fant for the ſame Treſpaſs ; the Plaintiff replied, that the 
Hog eſcaped without his Conſent, and that he is not ſa- 
tisfied for the Damage; on Demurrer it was holden that 
the Action would not lie, tho? it was admitted that if the 
Diſtreſs had died the Action would revive ; but the Ef- 


cape (unleſs the Contrary be ſhewed) is the Fault of the 
Plaintiff. 


Treſpaſs vi et armis does not lie againſt a Leſſee for 


Years tor cutting down Timber Trees, and carrying them 


away and ſelling chem; but if after cutting them down | 


he let them lie, and afterward carry them away, ſo that 
the taking and carrying away be not one continued Act, 
but ther: is Time for the Property of the divided Chat 
tel to ſettle in the Leſſor, Treipaſs will lie: And the 
Reaſon why he is not otherwiſe liable is, that he has a 


ſpecial Property or Intereſt in them for Repairs and Shade; 
and therefore if the Trees be excepted in the Leaſe, it 
will make him a Treſpaſſer equally with a Leſſee at Will, 
and it will lie againſt T enant at Will, becauſe ſuch Acts 
determine the Will; but againſ} a Tenant by Sufferance 
the Leſſor cannot have Treſpaſs before Entrance. And 
though I reſpaſs will lie againſt the Leſſee for Years for 
cutting the Trees where they are excepted in the Leaſe, 
yet if he put in his Cattle to feed, and they bark the 


Trees, Treſpaſs will not lie. 
Note; If Land be leaſed to A. for a Year, and ſo from 
Year to Year as long as both Parties ſhall agree; this is a 
Leaſe 
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Leaſe for two Years certain: and if the Leſſee holdon after 
two Years, he is not a Leſſee at Will (as the Old Opini- 


on was) but for a Year certain, for his holding on is an 


Agreement to the original Contract; and ſuch an execu- 
tory Contract is not void by the Statute of Frauds, for 
there is no Term for above two Years ever ſubſiſting at 
the ſame Time : But if the original Contract were only 
fora Year, or if it were at Fl. per annum Rent without 
mentioning any Time certain, it would be a Teoffancy 


at Will after the Expiration of the Year, unleſs there 


were ſome Evidence, by a regular Payment of Rent an- 
nually or half-yearly, that the Intent of the Parties was 
that he ſhould be Tenant for a Year. 

By b Ann. c. 18. Guardians; Truſtees, Huſbands ſeiz- 
ed in Right of their Wives and Tenants pur autre vie, 
holding over without Conſent are made Treſpaſſers, but 
the Act does not extend to Leſſees for Years. 

If the Lord of a Manor cut down ſo many Trees as 
not to leave ſufficient Eſtovers, his Copyholder may bring 
Treſpaſs againſt him, and recover the Value of the Trees 
in Damages ; and if the Lord leave ſufficient Eſtovers, 

et he ſhall recover ſpecial Damages; viz. for the Loſs 
of his Umbrage, breaking his Cloſe, &c. therefore it 
the Lord have a Mind to cut Frees, he ought to com- 
pound with his Tenant. 

If A. make a Leaſe for Years excepting ihe Trees, the 
Leſſor may enter to ſhew the Trees to a Purchaſer, an 
the Leſſee cannot bring Treſpals. | 

Note; If A plant a Tree upon the extremeſt Limits 
of his Land, and the Tree growing extends its Root 
into the Land of B. A. and B. are Tenants in common 
of the Tree; but if all the Roots grow in A.'s Land, 
though the Boughs ſhadow the Land of B. yet the Pro- 
perty of the Whole is in A. | 


8 


1 Raym. 208, 


Goodtitle ex 
dem. Hucks 
v. Langford, 


per Foſter, I. 
on a Caſe re- 
ſerved from 


Berks, 1753. 


ea. i 
379. 


Liford's Caſe, 
11 Co. 46. 


1 Raym. 9437, 


It is not neceſſary to have an Intereſt in the Soil, to 


maintain Treſpaſs Quare Clauſum fregit, but an Intereſt 
in the Profits is ſufficient, as he who has prima tenſura. 
So if J. S. agree with the Owner of the Soil to plow and 
ſow the Ground, and for that to give him half the Crop, 
J. S may have his Action for treading down the Corn, 
and the Owner is not jointly concerned in the growing 
Corn, but is to have half after it is reaped by way of 
Rent, which may be of other Things than Money : 
Though in Co. Lit. 42. it is ſaid it cannot be of the 
Profits themſelves; but that (as it ſeems) muſt be un- 
derſtood of the natural Profits. FE 
e 


Welch and 
Hall, per 
Powell at 
Wells, 1700, 
Salk, Ms. 


86 
Co. L* 283. 


Per Holt, 4. 
An. at Hert- 
ford. 


2 M. 253. et 


x Salk, 639. 


Raym. 240. 


Ibid. 


Salk. 639. 


Ca. K. B. 24. 


Lifford's Caſe 
11 Co. 51. 
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The Plaintiff may prove Treſpaſs at any 'Time before 
the Action brought, though it be before or after the Day 
laid in the Declaration. But in Treſpaſs with a Centi- 
nuando the Plaintiff ought to confine himſelf to the Time 
in the Declaration; yet he may waive the Contiuuands, 
and prove a Treſpaſs on any Day before the Action 
brought, or he may give in Evidence only l'art of the 
Time in the Continuandso. 

Note; That of Acts that terminate in themſelves, and 
once done cannot be done again, there can be no Cntinu- 
ando; as hunting or killing a Hare, or five ares, but 
that ought to be alledged, that diver/ts diebus ac vicibus 
between ſuch a Day and ſuch a Day he killed five Hares, 
and cut and carried away twenty | rees. And where a 
Treſpaſs is laid in Continuance that cannot be continued, 
Exception ought to be taken at the Trial, for he ought 
to recover but for one Treſpaſs. But Hunting may be 
continued as weil as ſpniiing and conſuming Grass. 


Whether the Treſpaſs may be laid with a Continuand? 


or not, depends much upon the Conſideration of good 
Senſe, as where Treſpaſs is brought for breaking a Houle 
or Hedge, it may well be laid with a Caxtinuando, for that 


pulling away every Brick or Stick is a Breach; but it 


the Declaration be that the Detendant threw down twen— 


ty Perches of Hedge Centinuan do tranſgreſſioner Frædic- 


tam from ſuch a Day to ſuch a Day, this mult be in- 
tended of a Proſternation done at the firſt Day, and there- 
fore will be ill upon Demurrer, or. Judgment by Default, 
but will be aided by Verdict, becauce the Court will in- 
tend that the Jury gave no Damage for the Continuandso. 

So Treſpaſs cannot be laid of looſe Chattels with a 
Continuarde, and if it be ſo laid, no Fvidence can be 
given but of the I'aking at one Day. and therefore in 
"Treſpaſs for meſne Proceſs it ought to be laid diver/s 
diebus ac vicibus. Where ſeveral Treſpaſſes are laid in 
one Declaration, Continuando tranſgreſſiones prædictas, 


and ſome of them may be laid with a Continuando, and 


ſome not, after Verdict, the Continunndo {hall be extend- 


ed only to the Treſpaſſes which may be laid with a Conti- 


nuando. So where the Contiunando is impoſhble, the 
Court will intend no Damages were given for it. 

If my Diſſeizor cut down the Trees, Graſs or Corn 
growing upon my Land, and afterward I re-enter, I may 
have an Action of Treſpaſs againſt him, for after my Re- 
greſs the Law ſuppoſes the Freehold always continued in 


me: But if my Diſſeizor make a Feoffment in Fee, or 
a Leaſe 


6 e r " 


. * * F p* 
+: an ue SAS by a ot otren cas nnn | 


—\ 3s <= +. r Fe 
a aan be A ©, ee „. 
* PSY 1 * o . 
A \ $S 25 


J 1 5 Ld ES 


Relative to Trials at Niſi Prius. 


a Leaſe for Years, and afterwards I enter, I may not 
have Treſpaſs againſt thoſe who came in by Title, for 
thoſe Fictions of Law ſhall not have Relation to make 
him who comes in by Title a Wrong-doer vi et armis. 

So the Law is laid down by Lord Cote, but it may 
admit of Doubt, for there are Caſes to the contrary, and 
the Reaſon of the Law ſeems to be with them. 

In Treſpaſs aga.nit the Tenant in PofT:thon for meſne 
Protits, either by the Leſſor or the nominal Plaintiff, 
after a Recovery in Ejetment, the Plaintiff need not 
prove a Title; but it is ſutficient to produceghe Judgment 
in EjeAment, and the Writ of Poſſeſſion executed, and 
to prove the Value of the Profits, and thereupon he 
ſhall recover from the Time of the Demiſe laid in the 
Declaration, 


Where the Judgment was againſt the Tenant in Poſ- 


ſeſſion, and the Action of Treſpaſs is brought againſt 


him, it ſeems {uſhcient to produce the Judgment, with- 


out proving the Writ of Poſſeſſion executed, becauſe by 


entering into the Rule to confeſs, the Defendant is eſtop- 
ped both as to the Leſſor and Leſſee, ſo that either may 
maintain Treſpaſs without proving an actual Entry; but 
where the Judgment was azainit the caſual Ejector, and 
ſo no Rule entered into, the Leſſor ſhall not maintain 
Treſpaſs without an actual Entry, and therefore ought to 
prove the Writ of Poſſeſſion executed. 

In caſe the Plaintiff can prove his Title accrued before 
the Time of the Demiſe, and prove the Defendant to 
have been longer in Poſſeſſion, he thall recover antecedent 
Profits; but in ſuch Caſe the Deſendant will be at Libert- 
ty to controvert the Title, which he cannot do in caſe the 
Plaintiff do not go for more Time than is contained in 
the Demiſe ; becauſe being Tenant in Poſſeſſion he muſt 
have been ſerved with the Declaration, and therefore the 


Record is againſt him concluſive Evidence, of the Title; 


hut againſt a precedent Occupier the Record is no Evi- 
dence, and therefore againſt ſuch-a-one it is neceſſary for 
the Plaintiff to prove his Title, and alſo to prove an 
actual Entry; for 'Tretpaſs being a poſſeſſory Ad ion 
cannot be maintained without it. But it may admit of 
Doubt what Proof of an actual Entry is ſufficient: It 
has been ſaid that the Plaintiff will be entitled to recover 
the meine Profits only from the Time he can prove him- 
ſelf to have been in actual Poſſeſſion; and therefore if a 
Man make his Will and die, the Deviſee will not be en- 
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titled to the Profits till he has made an actual Entry, 
Others have holden that when once he has made an aQual 
Entry, that will have Relation to the Time his Title 
accrued, ſo as to intitle him to recover the meſne Profits 
from that Time, and they rely on the Caſe in Sid 239. 
- which was Treſpaſs brought for the meſne Profits devant 
le Leaſe, and nothing ſaid in the Caſe about proving an 
actual Entry antecedent to it: They ſay too, that if the 
Law were not fo, the Courts would never have ſuffered 
Plaintiffs in Ejectments to lay their Demiles back in the 
Manner they 7 do, and by that Mean intitle them- 
ſelves to recover Profits Which they would not otherwiſe 
be intitled unto. However ſuppoſing a ſuhſequent Entry 
has Relation to the Time the Plaintiffs Title accrued, 
yet certainly the Defendant may plead the Statute of Li- 
mitations, and by that Means protect himſelf from all 
but the ſix laſt Years. 

But another Queſtion might b+ put, which would 
perhaps occaſion more Difficulty, viz. Suppoſe the De- 
tendant were to plead the former Recovery in the Eject- 
ment in Bar, how muſt the Plaintiff reply? Ir ſeems 
certain that the Plaintiff may recover the whole meſne 
Profits in the Ejectment, and that is apparent from the 
16 & 17 Car. 2. which enacts, that in caſe the Judgment 
be aſſirmed on the Writ of Error, the Court may award 
a Writ of Enquiry as well of the meſne Profits, as of 
the Damages by any Waſte committed after the firſt 

udgment. Perhaps it may be anſwered, that the Court 
will take Notice that the Proceedings in Eje&tmeat are 
merely fictitious, and only to enable the Plaintiff to get 
Poſſeſſion, and that it is never uſual to recover more than 
ſmall Damages for the Ouſter, without any Conſidera- 
tion had of the meſne Profits. And it is certain the 
Courts do frequently take that into Conſideration; other- 
wiſe the Leſſor would not be intitled to recover at all for 
the Time laid in the Declaration, ſince by his own ſhewing, 
his Leſſee and not himſelf was entitled te the AQion. 
But if the Plaintiff were, upon the Judgment in Eje&- 
ment being affirmed on Error, to have a Writ of En- 
quiry, it would probably (if rightly pleaded) prevent his 
recovering any IT hing in a ſubſequent Action of Treſpaſs ; 
and therefore if the Demiſe were laid any time back, it 
would be adviſeable for the Plaintiff in Ejectment to take 
* (as he may) Judgment for his Coſts on the Writ of 
Error, without having any Writ of Enquiry. Note; in 
caſe the Action be brought after a Judgment by Default 
againſt the caſual Ejector, it is uſual for the Plaintiff to 
recover 
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recover the Cofls of the EjeAment, as well as the meſne 
Profits. In caſe the Action he brought by the nominal 
Plaintiff in Ejectment, the Court will upon Application 
ſtay the Suit till Security is given for anſwering the Coſts. 

If in Treſpaſs Quare Clauſum fregit the Plaintiff ſer 
out the Abuttals of his Cloſe, he muſt on the Evidence 
prove every Part of his Abutment ; as if the Abuttal be 
laid aparte auſtrali to the Mill of 4 he muſt prove a 
Mill there, and that it was in the "Tenure of A. but it 
will be ſufficient though there be an Highway between 
them. So if the Abuttal be aſſigned towards the Eaſt, 
though it be North, if it incline to the Eaſt it is ſufficient. 
If the Plaintiff count of a Treſpaſs in one Acre ſetting 
forth its Abuttals, and he prove a Treſpaſs in any Part of 
that Acre ſo abutted, the Jury may find the Defendant 
guily as to that Part. 

Many Things may be laid in Aggravation of Damages, 
of which alone Treſpaſs would not lie ; as Treſpaſs may 
be brought for entering the Plaintiff's Houſe, and beating 
his Wife, Child, or Servant; but in ſuch Caſe the 
Plaintiff cannot recover Damages for loſing the Service of 
his Child or Servant, becauſe he may have a proper 
Action for that Purpoſe, nor can that be given in Evi- 
dence ; but the beating may be given in Evidence to ag- 
gravate the Damages; for now (though it has been hol- 
den otherwiſe formerly) if the principal Matter will bear 
+ an Action, you may give any Thing in Evidence in Ag- 
giravation of Damages, i. . any Thing that will not of 
itſelf bear an Action : for if it will, it muſt be ſhewn, 
as in Treſpaſs ©uare Clauſum fregit, the Plaintiff would 
not be permitted to give Evidence ot the Defendant's 
taking away a Horſe, &c. But in Treſpaſs Quare Clauſum 
t Nomum fregit, he may give in Evidence that the De- 
fendant came into his Houſe, and defiled his Daughter, 
| Where the Action is tranſitory (as Treſpaſs for taking 
} Goods) the Plaintiff is forecloſed to pretend a Right to 
the Place, nor can it be conteſted up e Evidence who 
had the Right; therefore Poſſeſſion is Juſtification enough 
for the Defendant, and it is ſuſficient for him to plead 
that he was poſſeſſed of Blackacre, and that he took the 
Goods Damage Feaſant without ſhewing any Title. But 
it is otherwiſe in Treſpaſs Quare Clauſum fregit, becauſe 
there the Plaintiff claims the Cloſe and the Right may be 
2 conteſted, 
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Rieley and Treſpaſs for taking and detaining his Cattle at Tedding- Þ 
8 ton; the Defendant juſtified taking them Damage Fe iſant Þ* 
4dzlL̃it Kingflon, and that he carried them to T-ddington and 
impounded them there: It was objected on Demurrer 
that the Juſtification was local, and therefore the Defen- | 
dant ought to have traverſed the Piace in the Declaration; i 
ſed non allocatur, for when the Detendant ſays he carried ; 
them to Teddington, and impounded them there, they | 
agree in the Place; for if the Defendant had not a Right 6 
to take them, he was a Treſpaſter at Teddington. | 
2 R. A. 676. In Treſpaſs Quare Clauſum fregit, the Defendant may Þ | 
677. upon not guilty give in Evidence that he had a Leaſe for Þ 
Years (but not that he had a Leaſe at Will, for that is Þ 
Br. General like a Licence which may be countermanded at Pleaſure,) | D 
Iſſue, $2, : : 0 
, or that his Servant put the Cattle there without his I th 
» Raym. 732. Aſſent: But he cannot given in k vidence a Right of Þ. 
Co. L. 283. Common, or to a Way, or any other Eaſement ; nor 
can the Defendant give in Evidence that the Plaintiff e 


ought to repair his Fences, for want whereof the Cattle Ihe 
| eſcaped ; nor that he entered to take his Emblements or we 
5 Co. 8 5. Cattle; nor that he entered in Aid of an Officer for hy 
Execution of Proceſs, or in freſh Purſuit of a Felon, or Se 
to remove a Nuſance, nor that it was the Freehold of AJ. 
1 and that he entered by his Command or Licence, for | 
theſe are all Matters of Juſtification only. the 


(Note; every Man ot common Right may juſtify the tion 


1 Ray. 725, 

2 oing of his Servant or Horſes upon the Banks ot navi- the 
gable Rivers, for towing Barges, &c. and if the Water BF... 
impair the Banks, they thall have reaſonable Way in the ſb, 
neareſt Part of the next Field.) 

Hatton and Upon Not Guilty in Treſpaſs the Defendant gave in 
Neal, per Evidence Articles, by which Sir Robert Hatton (under 


4 en. J. whom the Plaintiff claimed as eir) fold the Detendant 
300 of the belt Trees in ſuch a Wood, to be taken between 
ſuch a Time and ſuch a Time. Sir Nobert died, and the 
Defendant within the Time took the Trees; upon which 
the Plaintiff proved Sir Robert was only Tenant in Tail, 
but this was a voluntary Settlement of his own ; and the 
adge held clearly that this Sale, being proved to be for a 
valuable Conſideration, bound the Heir in Tail, being 
within the 27 El. c. 4. and beſides the Settlement was 
with a Power of Revocation, and the Plaintiff was 
nonſuited. 
The Deſendant cannot give in Evidence, that the 
Co. L. 233. Goods were ſeized as a Heriot, or that they were diſtrained 
a i Damage Feaſant, Wc. But in Tretpaſs for taking Goods 


Salk. 151. from the Plaintiffs Wife, he may give in Evidence that 
they 


Relative to Trials at Niſi Prius. 


were taken after a Decree for Alimony (for that is a ſepa- 


2 rate Maintenance, and not in the Power of the Huſband. ) 
But he cannot give in Evidence, that the Plaintiff had 


no Property, for Poſſeſſion is ſufhcient to maintain Satk. 4. 


Treſpaſs. So he may give in Evidence, or plead that he 


is Tenant in Common with the Plaintiff: But if he Ante. 34. 


would take Advantage of a Stranger being ſo, he muſt 


plead it in Abatement, for that will not prove him Not 
Guilty. | 


So if there be two Defendants, they may plead a Te- Salk. 4. 


© nancy in Common in one of them with the Plaintiff. 


If Treſpaſs be brought by an Executor againſt an Exe- C. K. B. 
* cutor de fon tort, he may give in Evidence Payment of . 


Debts to the Value in Mitigation of Damages; but yet 
there ſhall be a Verdict againſt him, for he is nevertheleſs 
2 Treſpaſſer. 


91 


If Treſpaſs be brought againſt a Sheriff, who has » Raym, 733. 


| Þ levied Goods by Virtue of a Fi. Fa. againſt the Plaintiff, 
be need not ſhew the Judgment. But if the Goods 
vere the Goods of J. S. and the Plaintiff claim them 


 Þ by a prior Execution (or Sale) that was fraudulent, the 
il Sheriff muſt ſhew a Copy of the Judgment. 
rc | Note; A Fi. Fa. is de bonis et catallis debitoris, and Salk. 39 f. 


therefore the Debtor's Goods only can be taken in Execu- 


tion: But the Lev. Fa. is de exitibus terræ, and therefore 
the Cattle of a Strager levant and couchant may be taken, 
r for they are Iſſues; but the Cattle of another Tenant in 
ie [Common cannot, for he has done nothing but what he 
might do; but then his Title muſt be found by the In- 
quiſition, for otherwiſe he is bound till he avoid it by a 


lecond firſt, the Execution is good, and the Party can only 
he Fhave his Remedy againſt the Sheriff. Note ; at Common 
ch Law the Goods were bound from the "Teſte of the Writ, 
il, Iput by 2 Car. 2. they are bound oaly from the Delivery 
he ff the Writ to the Sheriff. 


ra Per Hardwicke C. Neither before the Statutes of Lowthal +. 


Mon ſtrans de Droit The Fi. Fa. firſt delivered to the 
dheriff ought to be firſt executed; but if he execute the Salk. 220. 


ing Frauds nor fince, is the Property of the Goods altered, hp ogy 
das ut continues in the Defendant, till Execution executed. x” 1 1 


he Meaning of the Words, „ That the Goods ſhall 
bound from the Delivery of the Writ to the Sheriff,“ 
that after the Writ is ſo delivered, if the Defendant 
ake an Aſſignment of his Goods, unleſs in Market 
ert, the Sheriff may take them in Execution. 


G Note; 


Srrother, Mi. 
* 


& MoYl. 117. 


C Moe. 117. 
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Note; By 21 Jac. 1. The Defendant may to a Tre 
paſs Qure Clanſum fregit, plead a Diſclaimer and that |? 
the Treſpaſs was by Negligence or involuntary, and Ten.“ 
der of ſufficient Amends before the Action brought ; |? 
whereupon, or upon ſome of them, the Plaintiff ſhall be 
. euforced to join Iſſue. | 

If in Treſpaſs Prare Clauſum fregit a Man declare ge. 
neraliy in ſuch a Vill, the Defendant may plead /iberur | 

' Tenementum, and if the Plaintiff traverſe it, it is at hiÞ 
Peril; tor the Defendant, if he have any Part of the] 
Land in the whole 'Vown, ſhall juſtify it there; and“ 
therefore the better Way is for the Plaintiff to make: 
new Athgnment. Yet Q. how can he make 2 new Aſlign-f 
ment, unleſs the Defendant in his Plea give a Name]“ 
certain to the Locus in que? And therefore in Dy. 23. 
147 is ſaid that if the Defendant ſay, that the Leous in guo ich. 
fx Acres in D. which are his Freehold, and ts 
Plaintiff ſay they are his Freehold, and in Truth the 
Plaintiff and Defendant have both fix Acres there, the“ 
Defendant cannot give in Evidence, that he did tl|* 
Treſpaſs in his own Soil, unleſs he gave a Name certan 
to the ſix Acres, for otherwiſe (ſays the Book) the Plat. 
tiff cannot make a new Aſſignment. And it is certain} 
that where the Action is tranſitory (as for taking the 
Plaintiff's Goods) the Defendant, it he would plead the 
Lacus in que to be his Freehold, and that he took th 
Goods Damage Feaſant, muſt aſcertain the Place at h 
Peril; becauſe by his Plea he has made that local wHL¶˖ 
was at large before; for the taking the Goods is the Giſtoþ 
the Action, and therefore the Plaintiff may prove it ati 
different Place than that laid in the Declaration. N 

In Treſpaſs the Defendant juſtified in a Place called / 
as his Freehold ; the Plaintiff by Way of new Aſſigr 
ment ſaid that the Place in which, Cc. is called B. It 
no Plea to ſay that A. and B. are the fame Place; for b 
the new Aſſignment the Bar is at an End. | 

If the Plaintiff make a new Aſſignment, and the gef 
neral Iſſue be joined thereon, the Plaintiff cannot pro: 
the Defendant guilty at the Place mentioned in the Barf 
for when the Plaintiff makes a new Aſſignment, , 
waives that whereto the Defendant pleaded in Bar; ſo . 
in Truth if it be the ſame Place, he can never take A0 
vantage thereof, aud therefore if it be the ſame, yet i 

Defendant ought not to rejoin that it is ſo, but plead nÞ 

Guilty, and take Advantage of it at the Trial, 


„ 
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As Treſpaſs is a poſſeſſory Action it is enough for the 
Plaintiff in his Replication to traverſe the Title ſet out by 
the Defendant without ſetting upa Title in himſelf ; for 
the Poſſeſſion admitted in the Plea in giving Colour is 
3 Qufficient, unleſs the Defendant can make out a Title in 
* himſelf. Bur if in Treſpaſs for taking a Gelding, (or 
3 other Chattel) the Defendant plead that the Place where 
„is 100 Acres, and that F. S. is ſeiſed thereof in Fee, 
e and that he as his Servant and by his expreſs Orders took 
\iþ 4 The Gelding (or other Chattel) Damage Feaſant, the 
„ 4 Plaintiff cannot reply de [njuria ſua propria abſque tali 
4 Cauſa, for that would put in iſſue three or four 1 hings ; 
but he muſt traverſe one Thing in particular. 

"Treſpaſs by the Lord of a Manor for ſpoiling his Peat 
and digging Holes: The Defendant pleaded a Right of 
Common, and becauſe the Peats, &c. injured his Right 
of Common, he removed them : To which the Plaintiff 
replied de injuria ſua propria abſque tali Cauſa ; the 
Plaintiff cannot on this Iſſue give in Evidence that there 
was a Suthciency of Common left. 

The Defendant pleaded a Right of Common for his 
Cattle levant and couchant, and to another Count a 
nel Licence to cut down a Tree to Make a Gate, and 
tie that he had applied it for that Purpoſe. The 
e 4 Plaintiff replied as to the firſt that they were not his 
| wh own commonable Cattle levant and couchant, and as to 

the ſecond pete that the 'I ree was not applied, 
el *averſed the Licence and concluded to the Country. 

The Defendant demurred ſpecially to the firſt Replication, 
I becauſe it was multifarious, and as to the other becauſe it 
d ;þ4 concluded to the Country when it ſhould have been with 
cher an Averment. But the Court held the tirſt Traverſe 

I: 44 good, for the Rule is not that you muſt join Iſſue on 2 
for b ſingle FaQ, but on a fingle Foint, which need not conſiſt 

only of one Fact. A Cuſtom from the Nature of it muſt 
dave ſeveral : In this Caſe the Levancy and Couchancy 
„Jof his own commonable Cattle make up this one Point 
„Jof Right to the Common. s to the ſecond they held 


„ Keſt ot the Fact, the Plaintiff put the ſubſtantial Thing 

in Iſſue, therefore ought to conclude to the Country. 
. lf the Defendant plead that it is his Freehold ; the 
R Plaintiff may reply three Ways, 1. That it is his Free- 
hold, and then he muſt always traverſe the Detendant's 
lea except in one Caſe, and that is where he makes a 
new Aſſignment. 2. Or he may derive a Title under 
the Defendant, and then he muſt not deny its being the 
Defendant's 
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Defendant's Freehold. 3. He may ſet up a Title not 
inconſiſtent with the Defendant's, and then he may either 
traverſe the Defendant's T'itle, or not, as he pleaſes. 

If the Declaration be for taking away. a Stack of Rye, 
the Jury may find the Defendant guilty as to five Quarters | 
Parcel thereof, and Not Guilty as to the Relidue. Soif | . 

| 


the Declaration be for cutting and taking away Trees, 

the Defendant may be found guilty of the Taking, 
though not of the Cutting. So if there be two Defen- | 
dants, the Jury may find them ſeverally Guilty as to Þ 
Part. and ſeverally Not Guilty as to the Reſidue, and 
aſſeſs Damages ſeverally; but if the Jury were to find 
them gullty de præmiſſis, and then ſever the Damages, 
it would be ill, for by finding them guilty de premiſes, 
they find them equally guilty, and then they cannot ſever 
the Damages, which is to ind one more guilty than the 
other. 

Treſpaſs againſt two for taking Goods; the one pleaded 
Not Guilty, and Verdict againſt him ; the other pleaded 
the Plaintiff had given him the Goods, and Verdict for 
him ; and it was holden that the Plaintiff ſhould not have 
Judgment againſt the other, it being one Action, and 
the Court apprized that the Title was againſt the Plain- 
tiff. 

Treſpaſs againſt three for taking the Plaintiff's Goods, 
and for falſe Impriſonment ; Judgment by Nefault againſt 
one ; Not Guilty pleaded by another ; and a Demurrer 
to the Declaration by the third. At the Trial of the | 
general Iſſue, there was likewiſe a Writ to aſſeſs Damages 
on the Judginent by Default, and contingent Damages on 
the Demurrer. 'The Jury gave a Verdict for the Defen- 
dant on Not Guiltv, and 1ool. on the Writ of Enquiry 
as to one of the Defendants, and 1s. as to the other. 
And Lee Ch. J. was of Opinion, that the Jury wight Þ 
ſeparate the Damages, the Defendants not having pleadec 
jointly. 
: But where the Plaintiff declared againſt two for a join Þ 
Treſpaſs, and the Jury found them guilty in Manne, 
and Form as the Plaintii complained againſt them, and 
aſſeſſed Damages againſt H. 40s. and 40s. Colts, and] 
againſt W. s. and is Coſls, and Judgment was en- 
tered againſt Hill for 41. Damages aſſeſſed by the Jury, 
and 231, Coſts de Increniento, im the whole 271. and 
againſt I inſey for is. Damages and 18. Coſts ; on Errot 
being brought fer this Cauſe, the Court reverſed th:Þ 
Judgment, ſaying that as there was a joint Treſpaſs laid 
and found, the Damages could not be ſevered. 
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EHATP IE KN Bl 


Of Ejectment. 


HE ſecond Sort of Action which may be brought 

for an Injury affecting the real Property of the 

Party is an Ejectment, by which a Term for Years is to 

be recovered ; and as this is almoſt the ſingle Action now 

in Uſe for the Recovery of Eſtates, (the Perion who 

claims the Right bringing an Ejectment in the Name of 

a fictitious Leſſee) i: will be neceſſary to treat pretty largely 
upon this Head, 

The Plaintiff who claims a Title feigns a Leaſe, and 

in the Name of the tictitious Leſſee delivers a Declaration 


> againſt the caſual Ejector who is alſo ſome feigned Perſon) 
to the Tenant in Poſſeſſion ; upon this Declaration there 
is indorſed a Notice to the Tenant in Poſſeſſion, in the 


Name of the caſual Ejector, ſignifying that unleſs he 


| appear and defend his Title, he (hall let Judgment paſs 
dy Default. 
ſelf in any Place off the Premiſſes, but if it be on the 


This Service may be on the "Tenant him- 


Wite or Servant, it muſt be on the Premiſſes; and if it 
be on the Servant, there mult be fome Acknowledgment 
by the Tenant of having received it. By 11 G. 2. c. 19. 


the Tenant muſt give Notice to his Landlord, of any 
Declaration in Ejectment, under the Penalty of three 
Fears Rent, and the Landiord may, by Leave of the 


Court, make himſelf Defendant with the Tenant in 


Poſſeſſion, in cafe he appear; and in caſe ſuch Tenant 
3 refuſe to appear, Judgment ſhall be ſigned againſt the calual 


Ejector; but upon the Landiord's entering into the like 


2 Rule to confeſs as the Tenant ought to have done, the 
Court ſhall order a Stay of Execution upon ſuch Judg- 


ne, ment till further Order. 


and ; 
aid 
en- 


No one can be made a Defendant under this A& but a 


Fenant in Poſſeſſion, the Court on Motion held that A 
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be let in to defend, but he that can firſt ſeal a Leaſe upon 
the Premiſſes mult obtain Potfefſion. 

A Mortgagee need not give Notice to a Tenant to quit 
before britiging his Ejectment, if he mean only to get 
into the Receipt of the Rents and Protits of the Ellace, 
though the Mortgage be made ſubſequent to the Tenant's 
Leaſe. But in ſuch Caſe he ſhall not be ſuffered to turn 
the Tenant out of Poſſeſſion by the Execution. In the 
preſent Caſe the Leaſe was only from Year to Year, and, 
with reſpect to the laſt Year, might be conſidered as 3 
Leaſe ſubſequent to the Mortgage : But the Court held 
would have been the ſame, it the Leaſe were tor a long 

erm, 

If a Tenant hold from Year to Year, the Landlord 
cannot maintain an Ejectment without giving ſix Months 
previous Notice, unleſs the I enant have attorned to 
ſome other Perſon or done lome other Act diſclaiming 
t hold as Tenant to the Landlord ; and in that Cale no 
Notice is neceſſary. 

If A. be ſeiſed in Fee, and a Stranger enters by Virtue 
of a Leaſe for Years which is void, and pays Rent to 4. 


A. can never proceed againſt him as a Ditteitor, for the 


Acceptance of Rent is a full Allowance of the Leaſe he 
claims, and conſequently the Entry by Virtue of it s 
made rightful, 

Tenant for Life by Leafe and Releaſe made a Leaſe for 
Lite, Tenant in Tail when he came intd Poſſeſſion ac- 
cepted Rent, yet this is no Confirmation, but the Leaſe 
is abſolutely void on the Death ot "Tenant for Lite. 

In Ejectment by a Landlord againit his Tenant, on a 
Proviſoe for Re-Entry for a Forfeiture, the wile Court 
held that the Leſſor bringing Convenant for halt a Years's 
Rent ſubſequent to the Time of the Demiſe laid in the 
Declaration in EjeStment, was a Waiver of the Right of 
Entry tor the Forteiture, and an Acknowledgment that 
the Convent then ſubſiſted. The Law will always lean 
againſt Forfeitures, as Courts of Equity relieve againit 
them, | 

By 4 C. 2. . 28. where the Landlord or Leſſor has 
Right to re-enter for Non-payment of Rent, arid no 
ſufficient Diſtreſs is to be found on the Premiſſes, he may, 
without any formal Demand or Re-Entry, ferve a De— 
claration in Ejectment, or in caſe the fame cannot be leyaliy 
ſerved, or no Tenant be in actual Poſſeſſion of the Pre— 
miitcs, then aflix the fame upon the Door of any De- 
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demiſed Meſſuage ; or in caſe there be no Meſſuage, then 
upon ſome notorious Place of the Lands. 

A very little Matter is ſufficient to keep the Poſſeſſion, Savage ardDenr, 
therefore where the Defendant had left ſome Beer in his . 2 C. . 
> Cellar, the Landlord proceeding as on a vacant Poſſeſ- 

2 ſion, the Judgment and Execution were let aſide with 

2 Coſts, | 

But the ſame Act, where an Ejectment is brought a- N. B. The 

= gainſt a Tenant for Non payment of Rent, the Tenant Courts had done 
may at any Time before the Trial pay into Court the "> antecedent 
Kent-arrear and the Colts, and thereupon the Proceedings Salz. 537. 
ſhall be ſtayed. 5 

In Ejectment by a Landlord, the Tenant moved to ſtay pure ex dem. 
Proceedings upon Paymeat of Reat-arrear and Colts, Wizhers gal 
On a Rule to (hew Cauſe it was inſiſted for the Plaintiff, 57077-4052: 
that the Caſe was not within the Act, for that it was not 
an Ejectment rounded ſingly on the Act, but that it was 
+ brought likewiſe on a Clauſe of Re-entry in the Leaſe for 
not repairing, and the Le:ſe was produced in Court: 

However, the Rule was made abſolute, with Liberty for 
the Plaintiff ro proceed upon any other Title. 
The Perſon who ſwears to the Service mult ſwear po- 
ze fitively that ſuch a one is Tenant in Poſſeſſion, and that 
* i he read the Indorſement to him and acquainted him with 
the Contents thereof: And upon this Affidavit the Plaintiff 
moves for judgment againſt the caſual Eje Sor, wiich is 
granted unleſs the Tenant enter into the common Rule of 
ic |} confelling Leaſe, Entry and Ouſter, FAR. ths 
If there be ſeveral Perſons who claim Title, the Rule 


2 may be drawn generally, or particularly: Generally, as 
art that J. SF, who claims Title to the Premiſſes in Queſtion 
in his Poſſeſſion ſhould be admitted Defendant for ſuch 
* Meſſuages; and this puts a Necellity on the Plaintiff tg 
0 - 


} diſtinguiih by Proof what Tenements are in each Tenant's 
Vat BY Poſſellion, otherwiſe he can have no Verdict. But if the 
n Rule be drawn ſpecially, that ſuperſedes the Neceſſity gf 
aut Proof that the Lands are in his Poſſeſſion. 
If thePlaintif atter Iſſue and before the Trial enter into ys, 180. 
has] Part, the Defendant may at the Ail;zes plead this as a Plea Cr. Car. 261. 
no puis darrein Continuance in Bar to the Plaintiffs Action, 
dut it is at the Diſcretion of the Juſtices, whether they 
will receive it; but if they do, it ſtops the Trial, and the 
Plaintiff is not to reply to it at the Aſſizes, but the 
Judge is to return it as Parcel of the Record of Ni} 
us. | 


ne 
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Str, 1056, The Plaintiff has a Right to proceed both for the Poſ- |? 
ſeſſion and the I reſpaſs, and therefore the Death of the |? 

Leſſor (though only Tenant for Life) is no Abatement ; 

but if the Plaintiff in ſuch Caſe inſiſt to go on, the Court 

will oblige him to give Security for Payment of the Coſts, 

in caſe Judgment go againſt him | 

If on the Trial the Defendant will not appear, and con- 

feſs Leaſe, Entry and Ouſter, the Courle is to call the 

Defendant to confeſs &c. and then to call the Plaintiff and 

nonſuit him, and pray to have it indorſed on the Poftea 

that the Nonſuit was for Want of Confeſling, &c. and 

then upon the Return of the Peſſea Judgment will be 

given againſt the caſual * | | 

1 Raym. 729. If there be ſeveral Defendants, and ſome of them do | 


* » *— Y 
32 Y 
* 7 . 
* 8 Py > 67 
* LY * T » 


e 2d __ not appear and confeſs, according to the old Method a a 


Verdict was to be taken for them, and the Poſtea was in- 
dorſed that the Verdict was for them becau-- they did not 
confeſs. But it is ſaid, Salk. 456. that by a Rule made | 
4 An. B. R. the Plaintiff ſhall go on againſt thoſe who will | 
confeſs, and ſhall be nonſuited as to thoſe who will not; 
but the Cauſe of the Nonſuit ſhall be expreſſed on the 
Record, and upon the Return of the Poſica, the Court 
being informed what Lands were in the Poſſeſſion of |* 
thoſe Defendants, Judgment ſhall be entered againſt the 
i caſual Ejector as to them. 
—_— A”. B. I can find no ſuch Rule in the printed Book 
: area And E. 7 G. 2. in C. B. upon the Precedent of Claxm:r: Þ 
and Searle and others, Judgment was given on Motion 
againſt the caſual EjeCtor, as to ſuch of the Defendants a8 
were acquitted at the Trial for not confeſſing, as appeared 
by an Indorſement on the Pea; and this ſeems the 
right Way. | 
if there be ſeveral Tenants in Poſſeſſion, the Plaintiff}: 
muſt deliver a.De-laration to each ef them. | 
Where the Houſe is empty it is neceſſary to ſeal a Leaſe 
on the Land, and give Rules to plead, and when they N 
are out, upon Affidavit of the whole Matter, the Coun] 
grants Judgment. N 
Carth. 390. Where a Corporation aggregate is Leſſor of the Plaintiff, |. 
they muſt give a, Letter of Attorney to ſome Perſon to 
enter and ſeal a Leaſe upon the Land, and therefore the 
Plaintiff ought in ſuch Cate to declare upon a Demiſe by, 
Deed, (for they cannot enter and demiſe ppon the Land, 
as natural Terſons can) though this will be aided af:aÞ 
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by Default; but if he plead, and by that Mean admit 
himſelf Tenant in Poſſeſſion, the Court will not after- 
wards upon Motion ſtrike out his Name. But in ſuch 
Caſe if he conſent to let a Verdict be given againſt him for 
as much as he is proved to be in Poſſeſſion of, I ſee no 


Reaſon why he ſhould not be a Witneſs for another De- 


fendant. 
If an Ejectment be brought for a Church, the Curate 
may move for a ſpecial Rule to defend only quad a ſpecial 
Right of Entry to perform divine Service. So it is ſaid in 
Salk. 256. But in Martin and Davis, the Court denied Str. 314. 
to let the Parſon of Hampſtead Chapel defend only for a 
Right to enter and pertorm divine Service, ſaying the 
Caſe in Salk. has been often denied. 
An Ejectment lies for Part of a Highway, and though Cheſter (ex 
it be built upon, it ſhall be demanded as Land. dem.) v. Aller, 
An Ejectment will lie for nothing of which the Sheriff — 8 5 30 
cannot deliver Execution: Therefore it will not lie for a 
Rent, Common, or other Thing lying in Grant, gue 
reque tangi nec videri poſſunt ; but it will lie for Common 5. 
appendant or appurtenant, for the Sheriff by giving Poſ- “ 
ſeiſion of the Land gives Poſieſhon of the Common; 
ſo it will likewiſe lie for Tithe by the 32 H. 8. c. 7. where 3 
they are appropriated; but in loch Caſe the Demiſe muit merge my 
be ſet forth to be by Deed, though after a Verdict this Raym. 136. 
_ be aided ; it muſt likewiſe thew the Nature of the 
ithe. | | 
Whatever creates a Diſcontinuance is a Bar to an Co. L. 337. 
Ejectment; as if Tenant in Tail make a Feoffment, 
or levy a Fine to another in Fee, the Iſſue cannot bring 
Ejec ment as he may if his Anceſtor alien by [eaſe and 
Releaſe without Warranty. If Tenant in Tail, Remain- 
der to B. in Tail, bargain and ſell to C. and his Feirs and SY 
afterwards levy a Vine with Proclamations to C. and his“ 3 
Heirs, who infeoffs D. Tenant in Tail dying without Iſſu e 95 
the Remainder-Man may bring Ejectment, for the Fine 
levied to the Bargainee makes no Diſcontinuance of th 
Remainder, no Eſtate of Freehold paſſing by it; but :i 
it had been levied before the Bargain and Sale inroll-&, 
or it the Bargain and Sale had been expreſsly made io» Oden s 
declare the Uſe of the Fine, ſo that both mult have been Pn 
conſidered as one Conveyance, it had been otherwiſe ; * * * 
and the Feoffment of the Conuſee is no Diſcontinuance 
of the Remainder, for none can diſcontinue the Remain- co. L. 335- 
der or Reverſion, but he only to whom the Land is in- 
tailed, and none can diſcontinue an Eſtate Tail, unleſs he 
diſcontinue the Revertion of him who has the Reverſion, 


; or 
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or Remainder if any hath the Remainder, &c, Therefore 
if a Donee in Tail, Reverſion in the Donor, inſeoff tlie 
Donor, it is no Diſcontinuance. So if before 34 H. 8. 


c. 20. the Reverſion were in the King, the Tenant in 


Tail could not diſcontinue the Eſtate Tail, though he 
might have barred it by a common Recovery. And nate, 
That it is a Maxim, that a Grant by Deed of ſuch Things 
as lie in Grant works no Difcontinuance—-So a Fine ſur 
Grant and Render, or ſur Conufance de droit tantum. — 


: Itis likewiſe a Maxim, that none can make a Diſcontinu- 


ance but he who is ſeized of the Eſtate Tail in Poſſeſſion; 
and therefore if "'enant for Life and he in Remainder in 
Tail make a Feoffment by Deed, it is no Diſcontinuance, 
So likewiſe if the levy a Fine.—lf Tenant in Tail make 
a Leaſe for the Life of the Leſſee, it is a Diſcontinuance ; 
and ſo it is though the Remainder- Man join in the Leaſe. 
A Tenant for Life, Remainder to his Wife for Life, 
Remainder to the Heirs of their Bodies, Remainder to B. 
Huſband and Wife levied a Fine with Warranty, and died 
ſans Iſſue, B. brought Ejectment, and it was holden that 
the Fine was no Diſcontinuance, and conſequently the 
Warranty no Bar : And note, No Diſcontinuance laſts 
longer than the wrongful Eſtate created by it, therefore 
where Tenant in Tail levied a Fine to B. for Life, and 
after levied a ſecond Fine for the Uſe of himſelf in Fee, 
and then bargained and ſold to J. S. it was holden the 
firſt Fine made a Diſcontinuance only for the Lite of B. 
Secondly, the ſecond Fine did not enlarge the Diſconti- 
nuance, becauſe the Eſtate returned back to the Conuſcr, 


Thirdly, if the ſecond Fine had been levied to a Stranger, 


yet during the Life of the tirſt Conuſee it had been no 
Diſcontinuance, 

By 32 H. 8. c. 28. No Fine, Feoffment or other Act, 
made, ſuffered or done by the Hutband only, of any 
Manors, &c. being thy Inheritance or Freehold of the 
Wife, during the Coverture (hall make a Diſcontinuance 
thereof, —A Feoffment by Huſband and Wife is within 
this Act. So where during the Coverture Lands arc 


given to the Huſband and Wife, and the Heirs of their 


two Bodies. But in that Caſe if the Huſband levy a Fine 
with Proclamations it will bar the Iſſue, and if five Years 
paſs after his Death without any Entry or Claim by the 
Wife, her Entry will be taken away and her Right extin- 
guiſhed. If Land be given to the Huſband and Wife, 
and the Heirs of the Body of the Hutband, and the Huſ- 
band make a Feoffment in Fee, this is a Diſcontinuance it 
he ſurvive his Wife, but not otherwiſe, 
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By 11 H. , c. 20. If any Woman having an Eſtate in 
Dower, or for Life or Tail, jointly with her Huſband or 
vhoily to herſelf or to her Uſe, of the Inheritance or 


7 Purchaſe of the. Huſband, or given to the Huſband or 


the Wife in Tail or for Life, by any Anceſtor of the 
Huſband's or other Perſon ſeiſed to the Uſe of the Huſ- 


Ke band or his Anceſtors, being ſole or with other after 


taken Huſband diſcontinue, alien, releaſe or confirm with 


7 Warranty, or by Covin ſuffer a Recovery, all ſuch Re- 


coveries, Diſcontinuances, &c. are void, and every Perſon 
to whom the Intereſt ſhould belong after the Death of the 
Woman, may enter as if no Diſcontinuance had been ; 
and if ſuch Huſband and Wife make ſuch Diſcontinuance 
the Perſon to whom the Manors, &c. ſhould belong after 


the Death of the Woman, may enter and hold according 


to ſuch Title as he ſhould have had if the Woman had 


been dead, and there had been no Diſcontinuance, as 
d gainſt the Hutband during his Life, provided that the 
3 Woman after the Death of the Huſband may re- enter. 
But if ſole when the Diſcontinuance is made, ſhe ſhall 
de barred for ever, and the Perſon to whom the Intereſt 
2 belongs may enter. 


If a Huſband deviſe to his Wife in Tail, Remainder to 
B. in Fee, and the Wife with a ſecond Huſband levy a 
ne to J. F. the Son by the ſecond Huſband cannot enter; 
tor though it is within the Words, it is not within the In- 
tent of the Act. 

It is within the AQ, though the Gift by the Huſband 
or his Anceliors, by which the Wife takes, were made 


as well in Conſideration of Money paid by the Feme or 


her Father, as of the Marriage, But it is otherwiſe if 
the Land be ſettled by the Anceltor of the Wife in Con- 
ſideration of the Marriage, and of Money paid by ths 


Huſband ; for it ſhall be intended, that her Advancement 


was the principal Cauſe of the Gift, Bur if conveyed by 
Stranger in Conſideration of the Wife's Fortune paid by 


ber Father to the Vendor, and other Money paid by the 


Baron, it is within the Act. 8 
If the Iſſue in ſpecial Tail, Remainder to him in Fee, 


N levy a Fine, and after his Mother being Tenant in Tail 
within this Act leaſe for three Lives, (not warranted by 
32 H. B.) living the Iſſue, the Conuſee may enter. But if cr. J. 175. 


the Reverſion in Fee had been in another, the Conuſee 
could not enter, becauſe he would take only by Eſtoppel; 
nor the Heir becauſe he was concluded himſelf by the 
Fine; nor his Iffie who is likewiſe barred. But — 

fo 
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Wife Tenant in Tail ſuffer a Recovery, and the Iſſue in 1 
Tail releaſe to the Recoverer, the Iſſue cf that Iſſue is“ 


not barred thereby. 


Ford and 

Grey, Salk, 
285. 

Page ard 
Selſby, per 
Weſton J. in 
Suſſex 1680. 
Salk, MSS. Co. 
L. 242. b. 


Rich. M. 14 G. 
2. K. B. 


By 21 Fac. 1. c. 16. None ſhall make an Entry into 
Land, but within twenty Years after their Right or Li- 
tle (hall firſt deſcend or accrue to them, with the uſual 
Savings for Infants Feme Coverts, &c. Therefore if the 
Leſſor of the Plaintiff be not able to prove himſelf or his 
Anceſtors to have been in Poſſeſhon within 20. Years be- 
fore the Action brought, he ſhall be nonſuited. 


If a Declaration in Ejectment be delivered within 20 ; | 


Years, anda Trial had, whereby there is Leaſe, Entry 
and Ouſter confeſſed ; yet if the Plaintiff be nonſuited 
in that Action bring another after 20 Years, that will not 
be Proof of an Entry, to bring it out of the Statute of 
Limitations, for that mult be an actual Entry. 

Note; The Poſſeſſion of one Joint-tenant or Parce- 
ner is the Poſſeſſion of another. So if the Defendant 
were to prove that the Siſter of the Plaintiff had enjoyed 


the Eſtate above 20 Years, and that he entered as Heir q 
to her; the Court would not regard it, becauſe her Poſ- 
ſeſſion would be conſtrued to be by Curteſy, and not to 


make a Diſheriſon, but by Licence to preſerve the Pol- 


ſeſſion of the Brother, and not to be within the Intent of 3 


the Statute. Bur perhaps it would be within the Statute, 


if the Brother had ever been in the actual Poſſeſſion and : 


ouſted by his Siſter, for then her Entry couid not poſſi- 
bly be conſtrued to be to preſerve his Poſſeſſion. 


in EjeAment for Mines, Evidence of being Lord ct | 


the Manor is not ſufficient, for it is neceſſary to ſhew an 


actual Poſſeſſion of the Hereditament in queſtion ; and 


for the ſame Reaſon a Verdict in 'Trover for Lead dug 


out of the Mines is no Evidence, for TI rover may be] 


brought on Property without Poſſeſſion. ny 
Where the Plaintiff is Deviſee of a Term, he muſt 
prove the 4 ſſent of the Executor to the Deviſe; to which 
Purpoſe the Caſe of Yourg and Holmes is worthy of No- 
tice ; there the Leſſee for WE had deviſed his Ferm to 
his Executor for Life, paying 5l. to J. F. Remain:'er 
to the Leſſor of the Plaintiff, the Executor dying, his 
Executrix entered; and on Ejectment it was holden, 
Firſt, that the Executor took as Executor and not as Le- 
gatee, and therefore the Remainder-over not executed, 
and that it was incumbent on the Remainder-Man to 
prove a ſpecial Aﬀent thereto as to a Legacy ; upon which 
the Plaintiff proved Payment of the 5cl. and that was 
holden 
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4 holden to be a ſufficient Aﬀent, and the Plaintiff recover- 
ed. But where it is a Freehold it is not neceſſary to 


prove Poſſeſnhon, for the Law caſts the Freehold on the 


4 Deviſee ; and though the Heir have entered before him 
and died, yet that will not bar his Entry. 


The Confellion of Leaſe, Entry and Ouſter, is ſuffi- 


cient in all Caſes, except in the Caſe of a Fine * with 
® Proclamations, in which Caſe it is neceſſary to prove an 
Actual Entry; and the Leſſor of the Plaintiff directing 
one to deliver a Declaration to the 'I'enant in Poſſeſſion 


will not amount to ſuch an Entry; and by the 4 An. c. 
16. / 16. No Claim or Entry ſhall be of Force to avoid a 
2 Fine, levied with Proclamations, or ſhall be ſufficient 
within the 2! Jac. 1. of Limitations, unleſs the Action Str: 1086. 
de commenced within one Year after making ſuch Entry 
or Claim. —Note, the Plaintiff muſt not lay his Demiſe 
> antecedent to his Entry. 


f 
* 
4 


If A. enter on the Premiſſes in B.'s Name, but with— 


out any Authority or Command from 5. but afterwards, 
and before the Time when the Demiſe is laid to be made, 
5B. conſents to A.'s Entry, ſuch ſubſequent Conſent is 
> ſufficient. 


A Fine having been levied, the Leſſor of the Plaintiff 


L proved that at the Gate of the Houſe in queſtion he ſaid 
to the Tenant he was Heir of the Houſe and Land, and 


forbade him to pay more Rent to the Defendant ; but he 
did not enter into the Houſe when he made the Demand, 
on which it was agreed that the Claim at the Gate was 
not ſufficient, Then it was proved that there was a Court 
before the Houſe, and which belonged to it, and that 
though the Claim was at the Gate, yet it was on the 
Land, and not in the Street; and that was holden good 
without Queſtion. 

If the Plaintiff prove that J. was in the Poſſeſſion of 
the Premiſſes in QiRtion, and that his Leſſor is Heir to 
A. it is ſufficient prima facie ; tor it ſhall be intended that 
A. had Seifin in F ee, till the Contrary appear. And if he 
prove that his Leſſor or his Anceſtors had Poſſeſſion for 
20 Years without Interruption, till the Defendant ob- 
tained Poſſeſſion, it is a ſufficient Title; for by 21 Fac. 
1. c. 16, twenty Years Poſſeſſion tolls the Entry of the 
Perſon having Right. and conſequently though the very 
Right be in the Defendant, yet he cannot juſtify his ejecting 
the Plaintiff. So if an Ejectment be brought by a Lord 
againſt a Cottager, 20 Years Poſſeihon is a good Title; 
for if the Poſſeſſion of the Manor thould be a Poſſeſſion 

of 
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of the Cottage, the Lord would hare a betterTitle to tht 


than to any other Part of his Eſtate ; yet a Diſtinction 
has been taken and allowed by all the Judges on a Cat: 
reſerved by Lord Chief Baron Pengelly, that if a Cottage 


is built in Defiance of a Lord, and quiet Poſſeſſion ha; 
been had of it for 20 Years, it is within the Statute: 


But if it were built at firſt by the Lord's Permiſſion, or? 
any Acknowledgment have been ſince made, (though it 
were 100 Years fince) the Statute will not ren againſt the!“ 
Lord, for the Poſſeſſion of a 'Cenant at Will for ever {< Þ ! 


many Years is no Diſſeiſin; there muſt be a tortiou, 
Ouſter, and it is not to be preſumed a Country Fellow 
fhould build in Oppoſition to the Lord, unleſs it be 
ſhewn, or Conveyances are produced. | 
Receipt for Rent by a Stranger is no Evidence of Poſſ-C. 
gon, ſo as to take it out of him in whom the Right is, 


for it is no Diſſeiſin without the Admiſſion of him who 


Right bas; not even though he make a Leaſe to the 


Tenant by Indenture reſerving Rent, unleſs he make aa, 


acctus: Xntry : So though the Tenant declare he is in 


Poſſem̃on for the Stranger; though it may be proper : 
to be leſt to a Jury, eſpecially if the Stranger have any | 


Colour of Title. 


The Grantee of 1 Rent Charge, with Power to enter | \ 
and retain guexfque he be ſatisfied. has ſuch an Eſtate that 
So may 
Tenant by Elegit, but it will be neceſſary for him to 


he may demiſe it to a Plaintiff in Ejectment. 


prove the Judgment, the Elegit taken out upon it, and 
the Inquifition and Return thereupon, by which the Land 
in Queſtion is afligned to him; aid if by that it appear, 


that more than a Moiety was extended, he could not re- 


cover, for it would be ipſe facts void, and not need a 
Judgment or Audita guere:a to avoid it, 

So tlie Conuſee of a Statute- Merchant may bring 
Ejectment, but then he muſt prove a Copy of the Sta- 


tute, and of the Capias ſi Laicus returned, and the Ex- |} 
tent alſo returned, and alſo the Liberate returned; for 
though by the Return of the Extent an Intereſt be veſted | 


in the Conuſee, yet the actual Poſſeſſion of the Intereſt is 


by the Lilerate. 
The Plaintiff made Title under one who obtained Judg- 


ment by Default againſt the Heir upon a Bond of his An- g 


ceſtor, and had taken out a general Elegit againſt all the Þ 
Land of the Heir. Ihe Defendant's Title was likewiſe by 
Judgment againſt the Heir on a Bond of his Anceſtor, and 
it was upon a Bill filed precedent to the Plaintiff's Judg- 


ment, to which the Heir pleaded Rien per diſcent præter 
| the 
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the Land in Queſtion, and thereupon he took a ſpecial j udg- 
ment againſt the Aſlets confeſſed (but this was ſubſequent 
to the Plaintiff's Judgment) and had an Extend: factas of 
the whole Land, and was put in Poſſeſſion by the Sheriff; 
and per Holt, this ſpecial Judgment ſhall have Relation 
to, and bind from the Time of tiling the Original; but 
ſuch a general Judgment as the Plaintiff's will not operate 
by way of Relation, but bind only trom the Time the 
Judgment was given; and thereupon the Plaintiff was 
nonſuited. | 

If the Ejectment be brought for a Rectory, tl:e Plain- 1 Sid. 226. 
tiff ought to prove his Leſſor was admitted, inſtituted 
and inducted, and has read and ſubſcribed the 39 Arti- 
cles, and declared his Aſſent and Conſent to all Things 
contained inthe Book of Common Prayer, but he need not 
prove a Title in the Patron; for Inſtitution and Inducti- 
on upon the Preſentation of a Stranger is ſufficient to bar 
him who has a Right in an Ejectment; and to put the 
rightful Patron to his Quare impedit. But Preſentation 
ought to be proved, and Inſtitution would not be of it- 1 2 
ſelf ſuheient Evidence of it, though it were recited in 
the Letters of Inſtitution, eſpecially if Induction or 
Poſſeſſion have not followed. But Proof of a verbal Pre- ö 
ſentation is ſuſhcient ; however that cannot be proved by by Lee J. in 
the Perſon who preſented, though he were only Grantee of Rex v. Bray 
the Avoidance. But probably in ſuch Caſe Evidence of Po part 6. 
zeneral Reputation would be admitted. "PO 

The Demiſe muſt be laid after the Title accrues, o- pq and 
therwiſe the Plaintiff will be nonſuited; but Lord Hard- Baſſet, 16 
wic te inclined to think that, where an Eſtate was ſettled Dec. 1744, in 
to A. for Life, Remainder to his firſt and other Sons, a e. 
poſthumous Son might lay the Demiſe from the Time of 
this Father's Death, and that the Defendant would be 
eltopped to ſay he was not born, by 10 &11 VV. 3. c. 16. 
Note, Salt. 228. makes a Quære, Whether this Sta- 
tute extend to a Deviſe, becauſe the Words are, Where 
an Eſtate by Marriage or other Settlement is limited,” 
but there ſeems no juſt Ground for the Doubt. 

The Plaintiff muſt lay the Commencement of his ſup- 
poſed Leaſe to have been precedent to the Ejectment by * Sid. 3. 
the Defendant ; therefore if a Leaſe were made 27 April 
Habend. a dic. 27 April, virtute cujus the Plaintiff on 
the ſame Day entered, and was poſſeſſed till the Defend- rn 
ant poſtea eodem 27 April did eject him, it would be bad; 
but the Plaintiff is not bound to mention the particular 
Day of the Ouſter, ſo it appear to be before the Action „ 
brought, and after the Term commenced. ED 


Eject- 7, 1 y &| 
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jectment of a Leaſe 6 September 2 Fac. and that he 


vas poſſeſſed till the Defendant poftec ſcilicet 4 September 2 


Fac. ejected him; after Verdict for the Plaintiff it was 
moved in Arreſt of Judgment, but the Declaration was 
holden to be good, for when the Declaration is, that he 
was poſſeſſed, virtute dimiſſionis quouſque poſtea, ſcilicet 4 
Septembar 2 Jac. he was ejected ; thoſe Words ſcilicet 4 
September 2 Fac. are impoſſible and repugnant, therefore 
muſt be 1gzected. | | 
N. B. This Caſe was cited in 1 Sid. 8. and the Diffe- 
rence taken at the Bar, and there it appeared on the Plain- 
tiff's own ſhewing, that he entered before the Leaſe com- 
menced, and therefore was a Diſſeiſor; but here that he 
entered by Force of the Leaſe: However Sir O. B. Ch. 
J. faid he thought there was no Reaſon for the Judgment : 
Yet I am ſtrongly inclined to think that in theſe Days the 
Courts would in Support of the Action hold the Caſe of 
Adams and Gofe to be good Law. 5 
In Ejectment the Plaintiff declared upon a Leaſe dated 
1 Feb. 1742, to hold from the 8th of January before; 
that afterwards, viz. 28th January 7 52, the Defendants 
ejected him. It was inſiſted for the Defendants, that the 
EjeAment was laid to be-before the Plaintiff s Title under 
me Leaſe, which was not made till the 1ſt of February, 
and 1 Sid 8. was cited ; but it was holden that the Day 
of the Ejectment being laid under a viz. was Surpluſage, 


and thatafterwards ſhould relate tothe Time of making the 


Bedford (Leſ- 
ſee of Carruth- 
er) v. Dendien, 
Sittings at Mid- 
dlefex after 

Tr. 5. G. 3. 


* 


Leaſe, and then all would be well enough, and the Plain- 
tuf had a Verdict. | 
The Leaſe declared upon was from the 25th of March 
1765, for ſeven Years. The Plaintiff proved that J. F. 
was feized ; and that by Indenture in 1763, he demiſed 
the Premiſſes in Queſtion to D. ror ſeven Years, to com- 
mence at Midſummer 1763, and that in 1764 D. aſſign- 
ed the Reſidue of the Term then unexpired to Carruther;. 
It was inſiſted for the Defendant, that though in Ejed- 
ment the Leaſe is fictitious, yet the Plaintiff muſt declare 
on fuch a Leaſe as ſuits with the T'itle of his Leſſor ; here 
if he recover at all, he muſt recover a Term which is of 
two Years longer Duration than his Title, and 2 Lev. 140. 
Brownl. 133 were cited. But per Lord Mansfield, thete 
is nothing in the Objection, tor it the Leſſor have a Ti- 
tle, tho' but for a Week, he ought to recover; for the 
true Queſtion in an Ejectment is, who has the poſſeſſory 
Right. Suppole a Perſon has an [Intereſt for three Years 
anly, and ſhould make a Leaſe for five Years, it would 
be good for the three Years, 
Demiſe 
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Demiſe laid in 1697 inſtead of 16,6; 97 not being 
come at the Time of the Trial, and it was holden not to 
be amendable after Verdict, becauſe it would be another 
Title; and the Courts will in no Cafe (either before or 
after Verdict) Allow an Amendment in the Declaration, 
becauſe in Ejectment it is in nature of Proceſs, 

If there be ſeveral Leſſors, and you lay in the Decla— 
ration quad demiſerunt, you mult ſhew in them ſuch a Title 
that they might demiſe the whole; and therefore if any 
of the Leſſors hare not a legal Intereſt in the whole Pre- 
miſſes, he cannot in Law be ſaid to demiſe them, for it 
is only his Confirmation where he is not concerned in 
intereſt : So if the Plaintiff were to declare upon a Leaſe 
made by A. and B. and it were to appear on the Trial, 
that A. was Tenant for Life, Remainder to B. in Fee, 
it would be bad: So if A. and B. were Tenants in Com- 
mon; but it would be otherwiſe if they were Jointenants, 
and the Reaſon of the Difference is, that Tenants in 
Common are in of ſeveral Titles, and therefore the Free- 
hold is ſeveral, and conſequently each of them cannot 
demiſe the whole: But Jointenants are ſciſed per my et 
per tout, and therefore each may be ſaid to demiſe the 
whole; and Coparceners ſtand vpon the ſame Foundati- 
on. Therefore there ought to be a different Count on 
the Demiſe of each Tenant in Common, or they ma 
join in a Leai> to a third Perſon, and that Leſiee make a 
Leaſe to try the THle. 

If the Plaintiff make Title in the Leſſor as Lord of a 
Manor, who has right by Forfeiture of a Copyhold, he 
ought to prove that his Leſſor is Lord, and the Defen- 
dant a Copyholder, and that he committed a Forfeiture, 
but the Preſentment of the Forfeiture need not be pro- 


ved, nor the Entry or Seizure of the Lord for the For- 
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feiture, | 
If a Copyholder without Licence make a Leaſe for one 
Year, or with Licence make a Leafe tor many Years, 
and the Leſſee be ejected, he ſhall not ſue in the Lords 
Court by Plaint, but ſhall have an Ejectment at common 
Law, becauſe he has got a cuſtomary Eſtate by Copy, 
but a warrantable Eſtate by the Rules of the common Law. 
Note; If the Copyholders of a Manor belonging to a 
Biſhoprick, during the Vacancy of the See commit a 
Forfeiture by cutting Timber, the ſucceeding Biſhop 
may bring Eje&ment. If an Ejectment be brought againſt 
the Lefize for Years of a Copyholder (relying upon the 
Leaſe as a Forſeiture) the Plaintiff muſt prove an actual 
| Admittance 
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1 Raym. 726. Admittance of the Copyholder; and it will not be ſuiſi— 

| cient to prove the Father admitted, and that it deſcended 
to the Neſendant's Leſſor as Son and Heir, and that he | * 

uad paid Quit Rents; for a Copyholder cannot make a | © 
],cale except to try a Title before Admittance; tor no- 4 

thing veſts in him before Admittance and an actual En- 

tiy; and therefore if after Admittance they were to ſur- 
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5 render without making an actual Entry, the Surrender Þ| ? 
Yelv. 144. would be void. Aud note; till Admittance of Surrende- | 
Cr. J. 31. ree the Copy hold remains in the Surrenderor, and if he 

die his Heir may bring EjeAment. | 
Dri. J. . Note; Admittance of Tenant for Liſe is admittance 


of him in Remainder, ſo as to make his Surrender good. 
Par: ee Copyholds are not within the Statute againſt fraudu- 


nceten N i FOR. : 
mag " lent Conveyances, and therefore if the Plaintiff claim 
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. under a Voluntary Conveyarice, though the Defendant Þ 
Doug. RP. claim under a ſubſequent Purchaſe for a valuable Conh- | 
AYS- deration, yet the P.aintilF (hall recover. 


i Rajm. 735. The Recital of the Will in the Copy of the Admit- 
tance is good Evidence of the Deviſe againſt the Lord or 
any other Stranger : But if the Suit be between the Heir 
of the Copyholyer and the Deviſee, the Will itſelf ought 
to be produced, | 
A Man makes a Mortgage for Years to A. who with- 
out the Mortgagor's joining aſſigns to B. who aſſigns to 
C. C. may bring Ejed ment againſt the Mortgagor, for 
upon executing the Deed of Mortgage, the Mortgagoc 
by the Covenant to enjoy till Default of Payment is Te— 
nant at Will, aud the Alignment of the Mortgagee 
could only make him Tenant at Sufferance. 
But it has been ſaid, that it would be otherwiſe if the 
Quarz Mortgagor were to die ard his Heir enter, and then the 
Mortgagee make an Aſſignment without Entry, or the 
Heir ot the Mortgagor joining; for the entry of ſuch 
Heir would be toitivus, and conſequently the Mortga- 
gee would be out ot Poſleſſion, and his Aillignment void, 
. 23. If the Plaintiſf make Title uuder an Aſſignment of a 
Ferm by an Adminiſtrator, it he cannot produce the Let— 
ters of Adminiſtration, the Book of the Eccleſiaſtical 
| Court where the Order was entered for granting them is 
agg Evidence. Or a Copy of the Book wil: be ſufficient; 
E =. es but the Adminyitrator hall not be permitted to give ſuch 
Lee, G. Hall. Book or Copy in Evidence, until he have proved the 
Cr. El. 1. Adnuniſtration under the Seal of the Court loſt. 
| 15 


1 Salk. 245 
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It a man bring an Ejec ment for 100 Acres, and male R. A. c 22. 
4 a Title to 4o, he thall recover pro tanto, and as to the Hab. 120. 

bother the Defendant ſhall be found Not Guilty. So if an 19. 
$ EjeAment be brought for a Houſe, and the Proof be that 3 Lev. 334. 
Part ot the Houſe only is erected on the PlaintifF's Land 
by Incroachment : So if the Plaintiff make a Title but to 
a Moiety of that for which he brings his Eject ment, if it 
be by Bill he ſhall recover; and fo is the Determination 
in Bracebridge's Caſe : But Plowden in the Report of that 
Caſe ſays he found great Fault with himſelf afterwards in 
forgetting to ſpeak to that Point; for he ſays the Regiſter 
makes a Difference between the Demand of an Eatircty 
and of a Moiety : That Entireties are firſt to be demand- 
ed in a Writ, and that if a Man were to bring a Writ of 
Entry ſur Diſſeifin for one Acre, and the Tenant plcad 
ne diſſeiſa pas, and the Jury find that he had a Right to a 
Moicty, and was diſſeiſed of that, and that the Tenant 
had good Title to the other Moictv, he ſhould recover 
nothing, becauſe he might have another Form of a Wiit 
for the Moicty; but, ſays he, if it were found that he 
was diſſeiſed de dimidis dick. acr' et nient plus, then he 
ſhould have Judgment for that, for that is ſeveral, and it 
appeared probahle to him that the Suit ſhould abate for the 
whole in this Caſe upon a Bill, as it would upon an ori- 
ginal Writ, if Exception had been taken to it. 

But this Defect, even in the caſe of a Writ, is now 
aided after a Verdict, by 18 E.. | 

It has been ſaid, it a Man bring Ejectment for one dar 534.7 
Acre of Land in D. and S. and the whole lies in D. he 15 
ſhall recover: But if an Ejectment be cf the tenth Part of 
uA Mefſuagein the Pariſhes of B. and C. and it appear on 


2 r 


E ⁰»5ůãů²mg̃ msjwXmnu n 


— VP 


* 
e watt Dd 


is Evidence that the whole Meſſtuage lay in the Pariſh of 

k B. the Declaration being preciſely of the tenth Part of 
an entire Thing, the Evidence will not maintain it. _ 
75 Ejectment will not lic of 20 Acres of Arable and Paſ- C 5 
d. ture without ſhewing how much of each: Nor will it lie Holdfatt and 
of a Cloſe of Meadow called Partridges Lees, containing Wright, M. 12 
„10 Acres more or leſs, becauſe the Certainty of Acres 8 
|: ought to appear in the Declaration; nor will it lie for a 1 co, | 

_ Cloſe containing three Acres, without aſcertaining whe- 
5 ther Arable, Meadow, or Paſture. 3 
_ If one Tenant in Common bring an EjeAment againſt df ran, 5 


another, there is no Occaſion to prove an actual Entry G 
1 and Ouſter, for that is confeſſed by the Rule: And if the 
Fact be that there ha been no actual Ouſter, the Defen- 
dant ought to apply to the Court not to compel him - 
2 CONnicis, 
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| confeſs, or to permit him to do it ſpecially ; which they 
will do, where it is only Matter of Account, and the 
only Ouſter 1s by Pernancy of the Profits, without an 
aQual Obſtruction of the other to occupy. 
Co. L. 199. b. Note; Receiving the whole Profits is no EjeQment. 
Salk. 286. Ca. So the levying a Fine of the whole Land. So the not 
K. B. 657 conſenting to have the Rents raiſed. 
Smith ang Man. Though the Defendant confeſs Leaſe, Entry and Ouſ- 
Tr. 21. G. ona ter, yet he may deny that he is in Poſſeſſion of the Pre- 
Caſe reſerved, miſes for which the Plaintiff goes, and puts the Plaintiff 
| upon proving it; and if he cannot, he will be nonſuited. 
Ibid, And in caſe the Landlord have been made Defendant 
inſtead of his Tenants, the Plaintiff muſt prove the Te- 
nants in poſſeſſion, for the Defendant does not, by enter- 
ing into the Rule, confeſs himſelf to be Landlord of any 
Premiſes, but of ſuch as were in the Poſſeſſion of ſuch 
Doe ex dem. Tenants. However, it has been ſaid, that if there be 
Jeiſſe v. Bac- 8 but one Defendant as Tenant in Poſſeſſion, the Plaintiff 
1 zen. need not prove him in Poſſeſſion, becauſe if he be not, 
tings. why did he enter into the Rule ? 
If the Defendant prove a Title out of the Leſſor, it is 
. ſufficient though he have no title himſelf; but he ought to 
prove a ſubſiſting Title out of the Leffor; for producing 
an ancient Leaſe for 1000 Years will not be ſufficient, 
unleſs he likewiſe prove Poſſeſſion under ſuch Leaſe with- 
in twenty Years. 
Wilſon and So if the Defendant produce a Mortgage Deed, where 
8 the Intereſt has not been paid, and the Mortgagee never 
per Holt Ch, J. entered, it will not be ſufficient to defeat the Leſſor who 
claims under the Mortgagor, becauſe it will be preſumed Þ 
that the Money was paid at the Day, and conſequently 
that it is no ſubſiſting Title; but if the Defendant prove 
Intereſt paid upon ſuch Mortgage after the Time of Re- 
demption, and within twenty Years, it will be ſufficient 
to nonſuit the Plaintiff | 1 
On the Argument of the Caſe of Lade, Bart. v. Ha- 
ford & al. Eaſt. 3 G. 3. B. R. Ld. Mansfield declared 
that he and many of the Judges had reſolved never to ſuſ· 
fer a Plaintiff in Ejectment to be nonſuited by a Term 
ſtanding out in his own Truſtee, or a ſatisfied Term et 
up by a Mortagor againſt a Mortgagee, but direct the! 
Jury to preſume it ſurrendered. ; 
farmer ex dem, The Defendant produced a Mortgage for Years H 


7 


Earle v. Rogers Peed from the Plaintiff's Anceſtor, upon which was au 
5 „1755. Indorſement in hæc verba, Received of Mrs. MH. 0 


500! 
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cool. on the within recited Mortgage, and all Intereſt 
due to this day; and I do hereby releaſe to the ſaid M. 
O. and diſcharge the mortgaged Premiſſes from the ſaid 
Term of 500 Years.” On a Caſe reſerved the Court 
' held, 1. That theſe Words amounted to a Surrender of 
the Term. 2. That ſuch Surrender might be by Note 
in Writing, by the ſtatute of Frauds. 3. That a Note 
in Writing was not required to be ſtamped. But though a 
Surrender or an Aſſignment of a Term may be made by Goodright ex 
Note in writing without Stamps, yet if it be made by e. FOG 
Deed under Seal, it muſt be ſtamped. Mich. 14 G. 
By 21 H. 8. c. 15. A Termor may enter immediate- z. 

ly after the Habere facias ſeiſinam on a common Recovery, 
and give his Term in Evidence upon an Ejectment 2 Raym. 
brought againſt him; but if the Defendant be a Stranger “ 
to the Term, he 1s not within the Benefit of the Statute, 
ſo as to give the Term of a Third Perion in Evidence to 
falſify the Recovery againſt himſelf, or thoſe under whom 
he claims. | | : 

f Where the Leſſor of the Plaintiff is an Infant, or re- W 
| fides Abroad, the Court will upon Motion ſtay Proceed- wright, E. 
ings till a real Leſſee is named, or Security given for 1734. 
Payment of the Coſts. 
The Court will always ſtay Proceedings upon a ſecond 

| Ejectment, till the Coſts of the firſt are paid, though it Salk. 255. 
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were brought in a different Court. So where an Eject- 
ment was brought on the Demiſe of Huſband and Wife, putebeſs of 


no in which they were nonſuited, after the Huſband's Death Hamilton's 

g the Wife bringing a freſh Ejectment, the Court ſtayed 2 E. 14 

ly | Proceedings till the Coſts of the former Nonſuit were 
paid. | | 

* | If an Eje&ment be brought in order to try the validity Odie and 

nt of a Will, and a parcel of Land is inſerted in the Decla- Preſton, B. R. 

Mm 
I 


ration to which the Plaintiff has an undoubted Right, (as N. 27 . 
Copyhold Land where there is no Surrender to the Uſe 
red of the Will,) and the Defendant not obſerving it confeſſes 
Leaſe, Entry, and Ouſter for the whole, the Plaintiff 
am fhall not on this Account be excuſed from the Coſts, but 
„ the Court will give the Defendant Leave to retract his 
the Confeſſion as to this Parcel. 

5 As in this Action more frequently than in any other | 
br tbe Legitimacy of the Parties comes in Queſtion, it may | | 
ande proper in this Place to take Notice, that it is the Prac- 
0 tice to admit Evidence of what the parties have been 
oo! heard to ſay as to their being or not being married; and 
with Reaſon, for the Preſumption ariſing from their 


Cohabitation 


— 
— 
* 


112 


Hil 17. G. 2. 


Par'ſt of St. 
Peter in Wcr- 
ceſter . 
Swintord, 
rat 8 O. 2. 
B. K. 


Rex . Read- 
ing, B. R. 
Mich. 8 G. 2. 


An Introduction to the Law 


tation, is either ſtrengthened or weakened by ſuch Decla- 
rations, which are not to be given in Evidence direQly, 
but may be aligned by the Witneſſes as a Reaſon for 
their Belief. 

In May and May, which was tried in K. B at Bar up- 
on an Iſlue directed out of chancery, the Prearable of an 
Act of Parliament reciting that the Plaintiff's Father was 
not married, and to the Truth of which he was proved to 
have been ſworn, was given in Evidence, yet upon Proof 
of a conſtant Cohabitation, and his owning her upon all 
other Occaſions to be his Wife, the Plaintiff obtained a 
Verdict. 

But on an Appeal againſt an Order of Removal, where 
the Seffions ſtated that F. H. the Father of the Panper 
{wore that he had travelled with H. A. for ſeven Years 
and during all that Time they cohabited as Man and 
Wife: That ſhe had the Pauper and two other Children 
by him born in 1 Pariſh : And that they were re- 
puted Man and Wife, and continued fo till the Woman's 
Death, but that they never were marricd ; the Court held, 
that all this Caſe was diſcloſed on the ſole Evidence of the 
Father, however difficult it might be to admit his Evidence 
to baitardize a reputed legitimate Child, yet as all depend- 
ed on the Father's Teſtimony, the whole muſt be taken 
together, and then it appeared that he never was marr!- 
ed; and conſequently the Child being a Baſtard was ſet- 


tled at 3 And the Court ſaid there was no Colour 


to ſay the Father was ſwearing to diſcharge himſelf; for 
if the Child were legitimate, he was bound to keep it by 
43£Eliz. and if a Baſtard, he muſt indemnify the Pariſh 
by 18 Eliz. 

The Wife gave Evidence that the Defendant (upon 
whom an Order of Baſtardy in this Caſe was made) had 
carnal Knowledge of her Body about Aupu? 1732, and ſe- 
veral Times fince, and was the Father of the child, whicn 
was born in 1733. 
Acceſs to her from Any 1731. Other Witneſles 
proved the Huſband to be within ſeven Miles of her all 


the Time. The Queſtion was whether the Wife were 3 4 
competent Witneſs to baſtardize the Child. And per 


Curiam it would be dangerous to encourage Women to 


Faſt irdize their Iiſue, when perhaps the huſband may ac- Þ 
knowledge them legitimate. Such Facts as cannot in 
their Nature be proved by any other Perſon, muſt be pro- 


ved by the Wife; as here the Act of Incontinenc*, 
which lay in the Wite's own Knowledge : But ſhe ought 
not to be permitted to prove the Want of Acceſs, which 
mi cht he notorious to the whole Neighhourhood.— This 
tens to be becauſe ſuch Evidence would diſcharge het 


Huſband 


That her Huſband had no 
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Huſband from the Maintenance of the Child. But after 
the Huſband's Death ſhe might he a Witneſs to prove 
the Child a Baſtard. The Father of the Child was ad- 
mitted for that Purpoſe in the Caſe of St. Feter, Mor- 
ceſter and Old Swinford, ante. 

In Pendril and Pendril, Hil. 5 G. 2. Lord Raymond 
would not ſuffer the Wife's Declaration, that ſhe ſhould 
not know her Huſband by Sight, Sc. to be given in Evi- 
dence, till after ſhe had been produced on the other Side. 

The Declarations of the Wife in that Caſe where not 
the beſt Evidence, and therefore not admitted at firſt : 
But after ſhe had denied them, they were Evidence to im- 
peach her Credit. The Ch. Juſtice told the Jury, that 
the old Notion of the Preſumption infra quaiuor Maria 
was exploded, and that the Evidence to overturn this 
Preſumption need not he ſo ſtrong as was inſiſted on by 
the Counſel. That the Evidence was the ſame in this as 
in ail other Caſes, a probahle Evidence was ſuſſicient, 
and it was not neceſſary to prove Acceſs impoſũble be- 
tween them. 

In the ſame Cafe the Ch. Juſt. admitted Evidenee to be 
given of the Mother's being a Woman of ill Fame, 

In Lomax and Hol/mden the marriage being proved, and 
Evidence given of the Huthand's being frequently in Len- 
don where the Mother lived, fo that Acceſs mult be pre- 
ſumed, the Defendants were admitted to give Evidence 
of his Inability from a bad Habit of Body; but their 
Evidence going only to an improbahility, and not to an 
Impoſſibility, it was thought not ſufficient, and the Plain- 


tiff had a VerdiA. 


In Jones and Bow, the Defendant, by way of Antici- 
pation to the Evidence the Plaintiff was about to give, 
moved the Court that the Plaintiff ought not to be allowed 
to give Evidence of the Marriage of Sir Robert Car to 


F. S. under which he claimed, becauſe their was a Sen- 
tence in the Arches in a Cauſe brought againſt her Cauſa 
Fictitationis Maritagit, that there was no Marriage be- 
24 tween them, but that they were free one of another; and 
upon Debate the Court were all of Opinion, that this 
Sentence whilſt unrepealed was concluſive againſt all 
Matters precedent. | 


By 26 Geo. 2. c. 33. If any Perſon ſhall ſolemnize Ma- 


J trimony in any other Place than a Church, or public 
Chapel, (unleſs by ſpecial Licence from the Archbiſhop 


of Canterbury,) or without Publication of Banns, or Li- 
cence in a Church or Chapel, the Marriage ſhall be void, 
This Act does not extend to Marriages ſolemnized in 

Scotland, 
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Scotland, or in Parts beyond the Seas; nor to Marriages 
amongſt Quakers or Jews, where both Parties are ſuch. 
And by the ſame AQ, all Marriages ſolemnized by 


Licence, where either of the Parties, not being a Wi- 


dower or Widow, is under the Age of Twenty-one Years, 
which ſhall be had without the Conſent of the Father or 
Guardian of ſuch Party, ſhall be abſolutely void. 

The Appellant and Reſpondent, both Engliſh Subjects, 


and the Appellant being under Age, ran away without 


the Conſent of her Guardian, and were married in at- 
land; and on a Suit brought in the Spiritual Court to an- 
nul the Marriage, it was holden that the Marriage was 


This AQ doth not take away the Evidence of Preſump- 


tion from Cohabitation. But if the Evidence be clear that | 


the Marriage was not celebrated according to the Requi- 
fitions of the AQ, it is totally void, and no declaratory 
Sentence in the Eccleſiaſtical Court is neceſſary. 

By the ſame AQ all Marriages ſhall be folemnized in 
the Preſence of two or more credible Witneſſes, beſides 
the Miniſter who ſhall celebrate the ſame, and ſhall be 
entered in the Regiſter; in which Entry ſhall be expreſſed 
Whether the Marriage were celebrated by Banns or Li- 
cence, and ſigned by the Miniſter and the Parties married, 
and atteſted by two Witneſſes. 

The Seſſions ſtated in a Caſe reſerved by them, that 
the Entry made 1n the Regiſter was not ſubſcribed by the 
Miniſter and two Witneſſes. Per Curiam—In a Suit of 
pſa of Marriage in the Spiritual Court, whilſt the 

arties are alive, they are put to prove all Ceremonies: 
But in all other Caſes, Proof by Witneſſes who ſaw the 
Marriage, is prima facie ſufficient ; and whoever would 
impeach it, muſt ſhew wherein it is irregular. In the 
preſent Cale the Marriage appears by the Witneſſes, and 
the Regiſter, to have been by Banns ; and therefore there 
is no Colour for any Objection; for the Entry of the Re- 
giſter is not of the Eſſence of the Marriage. 

It is not preciſely ſettled what Length of Time ſhall he 
allowed for a Woman to go after her Huſband's Death. 
Tr. 18 EI. Rot. 13. becauſe a Feme went eleven Months 
after the Death of the Huſband, it was reſolved the Iſſue 
was not legitimate, being born pot ultimum tempus mu- 
lieribus pariendo conſtitutum. But in Alſop and Bowtrell, 
where the Huſband died 23d of March and the Child was 
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born the 5th of January, upon Proof of the Mother 

having been — dealt with, forced to lie in Streets, 

Sc. and upon an Examination of Phyſicians, the Court 

held the Child might be legitimate. NE 
* Note; the Rule quod non eft juſtum aliquem mortem Salk. 120. 
* facere Baſtardum holds . IF in the Caſe 4 Baſtard - . 2 E 
eigne and Mulier puiſne. But if H. marry a Woman, and co. 1, 244. 
that Woman marry again, living H. the laſt Marriage 
is void without any Divorce, and the Jury ſhall try the 
Fact which proves it not a Marriage. 

N. B. By 16 & 17 Car. 2. c. 8. No Execution ſhall 

be ſtayed by Writ of Error after Verdi& and Judgment 

thereupon, unleſs the Plaintiff in Error become bound to 
the Defendant to pay the Damages and Coſts in caſe the 
* Judgment be atfirmed, or the Plaintiff diſcontinue or be 
nonſuited, and a Writ ſhall iſſue in ſuch Caſe to enquire ante. 
of the meſne Profits and Damages by any Waſte. 
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„ Of the Writ of Right. 

e Y the 32 H. 8. c. 2. No e. ſhall have a Writ of 

ot | Right of the Poſſeſſion of his Anceſtor, but within 

de threeſcore Years, nor of his own but within thirty Years. 

A Claim or Entry to prevent the Statute muſt be upon Salk. 28s, 


1c the Land, unleſs there ſhall be ſome ſpecial Reafon to the 
d contrary. 

de Note; the Poſſeſſion of one Jointenant is the Poſſeſhon 
1d BY of another, ſo far as to prevent the Statute. | 


5 
1 
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1 Of the Writ of Formedon. 


vas B 21 Fac. 1. c. 16. All Writs of Formedon ſhall 
be ſued within 20 Years next after the Title or 

Cauſe of Action firſt deſcended, or fallen, with a Pro- 
viſo that if the Perſon entitled to ſuch Writ be, at the 
Time of the ſaid Right firſt deſcended or fallen, within 
21 


Booeth 1 53. 


2 Lutw, 963. 


don in Remainder, it a Fec- ſimple be demanded: But ii 


Hob. 1. 


1 Barnes 238. 


Vice Co. L. 32, 
b. 
an Expoſition 


of this Satute. 
Yelv., 112. 


An Introduction to the Law 


21 Years, Feme Covert, &c. then ſuch Perſon and hi; 
Heirs may, notwithſtanding the ſaid 20 Years be expired, 
bring his Action ſo as it be within ten Years, &c. 

If the Tenant plead that A. ne done pas, it is not ſuf- 
ficient for the Demandant to prove the Gift by another: 
So if the Demandant count cf a Gift in Frank-Marriage, 
a Gift with a Remainder in Fee is not ſufficient Evidence 

In a Formedon #n diſcender the Demandant muſt make 


himſelf Heir to him who was laſt ſeiſed by Force of the 


Intail, but he need not mention an Anceſtor who hap- 
ee to be inheritable, but never was actually ſeiſed by 
orce of the Intail. | 
In a Formedon in Reverter the Demandant need not 
alledge that all the Iſſue inheritable are dead, but it 1; 


ſufficient to ſay the Donee is dead without iſſue; for he is 


a Stranger to the Pedigree: But he muſt not omit any ot 
his own anceſtors who were ſciſed of the Reverſion. 
In a Formedon in Reverter the taking the Profits muſt 


be alledged both in Donor and Donee: So in a Forme- 


an Eſtate Tail only be demanded (as in a Formedon in 
« ps it is ſufficient to alledge Explecs in the Done 
only. | 
In a Formedon in diſcender by Huſbard and Wife in 
Right of the Wife, the Deſcent muſt be made to the 
Wife alone; but in a Formedon in Reverter it may bc 
laid either to the Wife, or to the Huſband and Wife. 
The Defendant pleading Never Tenant of the Free- 


hold, in Abatement, the Plaintiff refuſed to accept the 


Plea ; but upon Motion the Plea was ordered to be received, 
for it cannot be pleaded otherwiſe than in Abatement. 


„„ „„ V. 


Of the Writ of Dower. 


AMAGES in Dower are given by the Statute of 
Merten, c. 1. but it extends only to Lands whereof 

the Huſband died ſeiſed; and — if he Jury do 
not find that he died ſeiſed, Judgment for Damages will 
be reverſed; they muſt find too of what Eſtate he died 
| | ſeiled, 


E 


and the Time when, the annual Value of the Land, Da- 33“ 
mages on Account of the Detention and Coſts ; but if 
they find the Huſband was ſeiſed but did not die ſo, then 
no Coſts or Dumages, but only the Value of the Land; 


# where the Huſband died ſeiſed, and the Statute of Glou- 

ceſter gives Colts only where the Plaintiff recovers Dama- 

Les. | 

i The Rea'on why the jury are to find the Value of the pid. 
Land in caſe the Huſband died ſeiſed, is that the Court 

may give damages purſuant to the Statute of Merton, from 

the Death of the Huſband to the Time of the Judgment. 

And if the Heir ſelito 7. S. and the Widow recover her Brown & Ux' 
4 Dower againſt him, he muſt pay the whole menſe Profits . Smith. H. 
trom the Death of the Huſband, though he have not him- |? 8 
ſelt been half the Time in Poſſeſſion : She is intitled by : 
the Statute and can recover only againſt the Tenant. 


mand of Dovrer, tc intitle the Plaintiff to Damages; ſhe Corſellis, H. 
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ſeiſed, viz. An Eſtate in Fee or in Tail, for if the 
Huſband alien, and take back an Eſtate for Life, the 


Wife ſhall recover Dower, but no Damages. 
If the Jury find the Huſband died ſeiſed, they muſt 


for Damages are given by the Statute of Merton only 


25 & 26 Car. 


Though the Statute ſay only that ſhe ſhall recover Da- x Leon. 56. 
mages to the Time of the Judgment, yet if ſhe obtain 
Judgment by Default, upon a Writ of Enquiry the Jury 
way give her Damages to the Time of the Inquiſiti- 
on, unleſs ſhe were in Poſſeſſion before by Virtue of 
an Execution awarded upon the Judgment by Default. 
The Jury may aſſeſs Damages beyond the Revenue, 
tor ſhe may have ſuſtained more. Co, L. 32. 
Damages muſt be after Demand of Dower, for the Kent «nd 
Heir is not bound to aſſign till demanded. But unleſs the 73, K. 5 
Heir plead tout jours priſt, he ſhall not take Advantage Yen 
of the Widow's Laches in not demanding her Dower ; Tr. 14 G. 2, 
and though he plead tout temps pri/?, yet ſhe ſhall recover — 5 
Damages from the Teſte of the Original to the Execution 3 
of the Writ of Entry; but if the Heir aſſign Dower, and 
the Wife accept thereof, ſne loſes her Damages. 
Upon a Trial at Bar the Iſſue was, if there were a De- corſellis ang 


proved an actual Demand of the Heir who was an Infant, 29 & 30 Car. 
and the Court held that Dower was demandable of the * C . 
Heir, though he was under the age of 14, and that the 
not aſſigning of Dower, though the Infant did not refuſe 
to do it, but was prevented by his Guardian, was a Refuſal 
in Law ſufficient to intitle the Plaintiff to Damages. --, 

Detinue of Charters of the ſame Land is a good Plea Hob. « 
in Delay of Dower, and if ſhe deny the Detainer, and 
that he found againſt her, ſhe ſhall loſe her Dower. 5 

S 
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9 Co. 18. 
Salk. 252. 
11 H. 6. 4. 


Br. Dower, 
$3» 


| | oo OY Br. Dower, 8. 


2 R. A. 676. 
C. 10. 


Ney 64. 
Cr. E. 503. 


Robins and 

Crutchly & 

af T. 33 G. 
1. 


Dy. 185. pl. 
65. 
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He that pleads Detainment of Charters ought to al- 
ledge what, and likewiſe plead that he has been always 
ready to render Dower, and yet is, if the Defendant 
would deliver the Charters ; therefore it cannot be plea- 
ded after Imparlance. 

The Tenant pleaded that the Demandant detained cer- 
tain Charters, &c. and if ſhe will render, &c. then ready 
to render Dower, &c. the Demandant produced the Deed, 


and prayed Dower, and the Deed was read, ſo that the 
Court perceived it was the ſame Deed; by which the De- 


mandant recovered. 
But if a Wife be with Child, the Heir for the Time be. 


ing cannot plead Detinue of Charters, for ſhe may keep 


them for the Infant. 
If the Defendant plead ne ungue ſeiſe gue Dower, ſhe 
may give in Evidence a Releaſe to her Huſband, or 
Surrender to him by one who was ſeiſed as Jointenan! 
with him. So if the Demand be of an Adrowſon or Ren: 
Charge, ſhe may give a Grant of the Rent or Advowſon 
in Evidence, and that her Huſband died the Day before 

Payment or Preſentment. 
ather Tenant for Life, Remainder to hrs Son in Tall, 
Remainder to the Father in Fee, Father and Son were 
hanged out of the ſame Cart for Felony. The Father“ 
Widow brought a Writ of Dower, and upon the Iſſue »! 
ungues ſeiſie, upon proving by witneſſes that the Father 
moved his Feet after the Death of the Son, ſhe recovered. 
If the Tenant plead ne unguet accouple in loial matrim:- 


nie, it ſhall not be tried by a Jury, but a Writ ſhall iſſu: 
to the Biſhop to certify it. 


The Defendants having pleaded re unques accouple, the g 


Plaintiff replied a Sentence of the Eccleſiaſtical Court in 


a Cauſe of Divorce brought by Sir V. W. againſt her, Þ 
charging that ſne was his Wife, and had committedAdulter:Þ 
with F. R. to which ſhe pleaded, that ſhe was the lawful 


Wife of the ſaid J. R. and not of the ſaid Sir V. . and 
that afterwards J. R. died, and the Cauſe coming on tobe 


heard. the Judge did declare that the Plaintiff had becnſp 


the Wife, and was then the Widow of the ſaid J. R. an | 
prayed Judgment whether the Defendants were not eſto þ 


— to plead ne unques —_— The Court held it a 
ſto 


ppel, as the Biſhop's Certificate in an Action bet weer 

the Plaintiff and other Defendants would have been. 
If Iſſue be taken upon the Life or Death of the Baron, 
it ſhall not be tried by a Jury, but by the Court, = 
N 


—— — — —— 


PP 
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Day ſhall be given to the Parties to produce their Wit- 
neſſes and preſumptive Evidence will be ſufficient; but 
ure, Whether if it be found againſt the Tenant, it 
will be peremptory, or Whether he ſhall not plead to the 
Right of Dower. 
By 16 & 17 Car. 2. c. 8. Execution ſhall not be ſtaid 
by Writ of Error upon any Judgment after Verdict, un- 
' F* leſs the Plaintiff become bound to pay Damages and Coſts 
in caſe the Judgment be aſſirmed, or the Plaintiff diſ- 
continue, or be nonſuited; and a Writ ſh ll iſſue to in- 
7 quire of meſne Profits and Damages by Waſte done af- str. 951. 
ter the firſt Judgment. : 
Note; If the Judgment be affirmed in Dom. Proc. and Roe». 
? FJ Coſts given, the Defendant may bring an Action on the _— = Pak 
7 Recognizance for ſuch Coſts, without ſuing out a Writ 153. | 
of Enquiry. 


ww — 5 8 


EH APT EX VL 


* Of Waſte, 
7 ; 
? . * 5 0 
| Y the Statute of Glouceſter, the Plaintiff in an Acti- 
N 5 on of Waſte is to recover the Thing waſted, and 


treble Damages. 
be. If Leaſe be made excepting the Wood and Timber, Dy. 19. pl. 


v. | an Action of Waſte will not lie againſt the Leſſee for “ 
|} cutting it down, becauſe not demiſed. 
170 N If a Termor aſſign his Term except the Trees, and af- 0 0 


ter the Trees are cut down, Waſte will lie againſt the 
Aſſignee, for the Exception was void; but if Tenant fer 
Life make a Leaſe for \ meſh he may except the Trees, 
becauſe he ſtill remains Tenant and is chargeable in 
Waſte. 

The Plaintiff declared that being ſeiſed in Fee of a 
Farm called £trede's Farm, he leaſed the ſaid Farm to the Strode », 
Defendant for 99 Years, and that the Defendant did Dereniſn, M. 
Waſte in the Farm, to wit, in cutting down 200 Oaks . * 
in a Cloſe called Webb's Cloſe, Parcel of the ſaid Farm; 
and on Demurrer it was holden certain enough, for the 
Declaration follows the Leaſe, and the Waſte is aſſigned 
in a particular Place alleged to be Parcel of the demi- 
ſed Premiſes. 

If the Defendant plead Nul Jafte fait and Iſſue is ta- 
ken thereupon, the Plaintiff muſt prove his Title as laid 
in the Declaration, for it is not admitted by the Plea. 
The Plaintiff muſt likewiſe prove the Kind of Waſte 


laid 


Lutw. 1547- 


. 120 


Co, L. 158. 


Co L. 283. 


2 Inſ. 145. 


co H. 4. 2 b 


Cr. Car. 414. 


452 


Winch. 5. 


Co. L. 355, 
350. 


Br. Waſte, 


70. 


commanding him to return a Jury who are called RW 
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laid in his Declaration; and therefore if he alledge Wal 
in cutting Trees, and the Jury find that he ſtubbed ther 
and did not cut them, it is Variance. 5 

W here-ever the Plaintiff is to recover per viſum Juri 
forum, there ought to be ſix of the Jury that have bi 
the view; therefore it ſeems a good Exception for t 
Defendant at the Taial, that there are not ſix VieweF* 
appear. | 

The Defendant, upon the general Iſſue Nul Waſte fu 
may give in Evidence any Thing which proves it 
Waſte ; as that it was by Tempeſt, &c. but not that 
was for Repairs, or that the Plaintiff gave him Les 


Q3 3 — — hou. es » o- gs — inn 


to cut, or that he had repaired before the Action brougꝭ 1 
Neither will it be any Defence that a Stranger did it, f b 
if the Plaintiff ſhould not have his Action of Waſte, In 
would be without Remedy; and the Defendant miFY | 
bring Treſpaſs againſt the Stranger, and recover h:Þ 9 
Damages. But it would be a good Plea to ſay that ti: * 
Plaintiff himſelf did it. . | R 


If Waſte be aſſigned in three Houſes, two Garden 
& c. the Jury ought to find Damages ſeverally for even“ 
of them, for if it be bu bf ſmall Value for any of then m 
the Court will not adjudge it Waſte as to that Part; b 
if the Jury give entire Damages, It ſhall not be intenieÞ# 
that there were petit Damages in any, and therefore ti 
Verdict will be good. 

If the Plaintiff have Judgment by nihil dicit, and 
Writ of Enquiry iſſue, the Jury ſhall enquire of the D- L. 
mages but not of the Place waſted, for that is confeſſe e 
But after a Recovery by Default there goes out a Writ! th: 
enquire de veſto facte, et quid vaſium predi A. (the DF | eſ 
fendant) fecit, to as the Defendant may give IF Vit 
dence, and the Jury find that no Waſte was done, | 
if they find Damages only to a ſmall Sum, the PlainiF 
ſhall not have Judgment. 


— 


15 * — ra 


ENHAP TS 32 VIE 
Of Writs of Aſſize. 


| R I TS of Aſſize are of two Sorts, Novel Di j o 
ſeiſin and Mort de Anceſtor ; the firſt Proceſs Þ 


an Original out of Chancery directed to the Sheriff 


cognitors of the Aſſize; they are to be taken in X.! 
or C. Bu ſor the County in which they fit, and f 
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m others in their proper Counties, but to be adjourned 
bor Difſiculty into C. B. The tenant is to appear and 
1 plead inſtanily (unleſs the Court will allow him an Im- 
i parlance) on the faine Day the Writ is returnable, for the 
emandaut is to count immediately; and therefore if he 
be not ready be ſhall be nonſuited but he may bring a 
new Aſſize. And note; if the Detendant plead in 
2 Abatement, he muſt plead over in Bar at the ſame Time; 
2 and if there be ſeveral Deſendants, and any of them do 
FJ not appear the firſt Day, it ſhall be taken by Default 
FJ againſt them, 


Though the Aſſize be awarded by Default, yet the Co. L. 355. 


Salk. $2. 
Ibid. 83. 


I 


$4 Tenant may give Evidence, and the Jurors find for him, 2 Le.. 120. 


1 but he cannot plead in Abatement or Bar of the Aſhze, 
nor challenge. 

mild An Aſſize of Novel Diſſe;fin, muſt be founded upon a 

J Seifin in him who brings the Writ, and therefore this 

u Writ is rarely uſed now-a-days for any Thing beſide the 


Recovery of an Office. It will lie as well for an Office Co. L. 47. 


en bor Life as in Fee, though the Statute of Weſtiminſter 2. 
ven. 25. mentions only Otlices in Fee, but that Statute is 
nen! made in Affirmance of the Common Law. The Statute 
bil with the Reading upon it in 2 Inf. and Viner's Abr. 


Tit. Ae (A. 2.) is worth conſulting, but it being a 

Suit not much in Uſe, I ſhall not tranſcribe their 
Learning. | 

3 The Plaint need not be ſo certain (where it is for 

Land) as in other Writs, becauſe the Judgment is to re- Py. 84. 

eſſecover per viſum recognite; um, therefore if it be ſo certain or. J. 335. 

it chat the Recognitors may put the Demandant into Poſ- 
D ſeſſion, it is ſufſicient. But the Plaintiff muſt prove his 

i riel- preciſcly as laid. 5 

f If the Aſſize be brought for an ancient Office the De- Webb's Caſe 

mandant need not ſhew what Fee or Profit is belonging ? Co. 49. 

Ito it, for it ſhall be intended there is ſome; but for an 

Ollice newly created he muſt ſhew what Fee or Profit is 

granted for the Execution of ir, for no Aſſize lies for an 

Othce without Fee or Profit. 

An Aſſze of Nowal Diſſeiſin muſt be founded on an 

+ -tual Seiſin: And therefore in an Aſſize for the Office = Lev. 108. 

el Serjeant at Mace of the Houſe of Commons, where 

82 prove the Seiſin, he proved that he went to the Houſe 

ad demanded bis Place, but received no Fees, but that 

M8" 2n Action on the Caſe for this Diſturbance he reco- 

; ered 300 J. Damage; it was holden not to be ſufficient 
roof of Seifin, and the PlaintiF was nonſuited. But 1 

n a new Aſſize, the Plaintiff giving in Evidence, that 

ms committed by the Houſe to the Defendant, com- 

| | pounded 
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6 Co. 48. b. 


Hob. 240. 
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pounded with the Plaintiff for the Fees (though the De- 
fendant was in Poſſeſſion both before and after) it was 
holden to be a good Seiſin: It was alſo proved that the 
Plaintiff in the Lobby laid his Hands upon the Mace then 
in the Defendants Hands, and would have taken it, but 
the Defendant hindered him; and this was holded good 
Evidence of Seiſin and Diſſeiſin, and the Demandant bad 
a Verdict. | 3 

In an Aſſize for Eſtovers to a Houſe, upon Iſſue 2“ 
Tort, nul Diſſciſin, the Defendant may give in Evidence, Þ 
that the Houſe is fallen down. So in an Aſſize for Þ 
Land, he may upon the general Iſſue give in Evidence 
a Leaſe of the Land made to him before the Difſeiſin, Þ 
but not a Releaſe after. | 


11 ²˙ 
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CO AFPTER VI. 


Of Quare Im pedit. { 
2. 
; , th: 
DUARE IMPEDIT is a poſſeſſory Action, Þ _ 
for which Reaſon the Plaintiff muſt ſhew an actual! 158 
Seiſin, which in general muſt be by alledging a Preſen- ge: 
tation in himſelf, or in ſome Perſon under whom be! 8 
claims; though there may be Caſes in which that is not der 


neceſſary, as where a Man recovers in a Writ of Right] 
of Advowſan, and hes Execution. So where it is a neu; 
created Advowſon to which there has been no Preſent- 
ment. And where a Preſentation is neceſſary to be 
ſhewn, that of a Grantee of the next Avoidance, or ei, 
a Tenant at Will, is a ſufficient Title ſor the Patron in}; 
Fee to have this Writ. However, this Defect of noi Jas u 
ſetting - out a Preſentment will be aided by a Verdi 
where it was neceſſary for the Plaintiff to prove it in ot. 
der to prove the Iſſue; for it is not a Defe& of Title 
but a Title defeCtively fet out. , 

By Weſtminſter 2. c. 5. If a Stranger uſurp upon a 


Infant claiming by Deſcent, or upon Tenant for Life, . 1B 
the Curteſy, in Dower, in Tail, or upon Tenant fu ow, 
Years by Demiſe of the Anceſtor, the Heir ſhall not | pon 
put to his Writ of Right, but on the next Avoidand dy th 


may preſent, or if he be diſturbed bring his Quare Inf 
dit, in which he muſt lay the laſt Preſentation in Þ 
Anceſto 


ws, 

2 

n 

1 
: 
þ N. 
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Anceſtor, and ſkip over the Uſurpation, for by the Sta- 


tute that is to be counted as none to this Purpoſe; but if 


one uſurp on an Infant Heir who comes of Age within 
fix Months, if the Heir remove not the incumbent by 
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uit, he is out of the Statute. The Infant in ſuch Caſe pitz. Q Imp. 
cannot grant the Advowſon, becauſe he has but a Right; 67. 
for in this Point the Statute has made no Change, but 
has [ctt the Poſſeſſion with the Uſurper, only has given 


OR. Ot ͤ K 


the Uſurpee a readier Action. 


By the 7 An. c. 18. It is enacted, That no Uſurpation 


upon any Avoidance in any Church, &c. ſhall diſplace 
the Eſtate or Intereſt of any Perſon, but he may preſent, 
or maintain his Quare Inpedit upon the next or any other 
3 Avoidance (if diſturbed) notwithſtanding ſuch Uſurpati- 
on. And if Coparceners, Jointenants or Tenants in 
Common, make Partition to preſent by Turns, each ſhall 
be adjudged to be ſeiſed of his ſeparate Part to preſent in 
his Turn. 


If the Iſſue be found for the Plaintiff, the Jury are to 


£2 enquire, firſt, Whether the Church be full; ſecondly, 
Upon whoſe Preſentment; thirdly, How long fince it 
was void; fourthly, The yearly V 

found, Damages are to be given according to J/efmin. 
2. c. 5. before which no Damages were allowed; but by 


alue ; which being 


that Statute, if fix Monchs paſs by the Diſturbance of 


any, ſo that the Biſhop do confer to the Church, and the 
very Patron loſeth his Preſentation for that Time, Dama- 
ges ſhall be awarded to two Years Value of the Church, 
and if fix Months be not paſſed, but the Preſentment he 
4 deranged within the ſaid Time, then Damages ſhall be 
awarded to the Half Year's Value of the Church. 
Note; The Plaintiff ſhall recover no Damages where 3 Lev. so. 
the Church remains void, and if the Jury tax Damages, 2 Init. 36. 
Ja Remittitur de damnis muſt be entered. The Damages 
Fare to be recovered againſt the Diſturber, and therefore 
it the Incumbent counterplead the Title of the Plaintiff 
gas well as the Patron, the Plaintiff ſhall recover the Value 
As well againſt him as againſt the Patron. But no Da- 
Inages ſhall be recovered againſt the Biſhop, where he 
Flaims only as Ordinary. The King is not within the 


Ptatute, becauſe by his Prerogative he cannot loſe his 6 Co. 52. 
Preſentation. 


By eſiminſter 2. c. 30. The Judge of Nis Prius has 


over to give Judgment immediately; yet if he do not, 
pon the Return to the Poſtea Judgment may be given 


y the Court to which the Return is made. 
I If 


Lit. Rep. 1, 


4 Co. Digby's 


2 Codex 869. 
Keiiw. 49. b. 


Relaiive to Trials at Niſi Prius. 


If a Retainer as Chaplain to a Perſon of 2 be ne- 
ceſſary to be proved, Evidence of a Copy of the — 0 
entered in the Court of Faculties is not good, but the 
Oath of any Perſon who has ſeen the Retainer under the 
Hand and Seal of the Perſon of Quahty, is good. 
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If the Ordinary be not named, he may preſent by g 
Lapſe, if the fix Months incur pendente brevi ; but being 
named he cannot take Advantage of any Lapſe; and as 
he is bound, ſo the Metropolitan and the King are bound. g 

The Rule. That when the Biſhop is named in the K 
Quare Impedit, he ſhall not preſent by Lapſe, is to be un- f 
derſtood with ſome Reſtriction, i. e. That there has been p 
an actual Diſturbance before the Action brought, for 
elſe the Biſhop ſhall not be ouſted of his Right of Pre- c 

' ſentation by Lapſe. | 

The Courſe to ſtop Strangers from preſenting pendent Þ f 
brevi, is to ſue a Ne admittas to the Biſhop, and if the 5 L 
Biſhop then admit the Clerk of any other, hanging the! 
Suit, and the Plaintiff recover, he ſhall have a Q, Incun: N 6 
bravit, and thereby remove ſuch Perſon fo admitted, and & 
put him to his ©. Jmpedit. But if he ſue not a Ne ad. 
miltas, if the Incumbent of a Stranger come in by good ( 
Title pendente brevi, he ſhall bar him in a Sci. Fa. and 4 
ſhall held it, and therefore, if the Jury find the Churc: FF ; 

full by the Preſentment of a Stranger, a Writ ſhall no 0 


be awarded to remove the Incumbent without a Sci. E 
firſt ſued out. | N ar 

By the 21 H. 8. c. 13. C 9. If any Perſon having on 
Benefice with Cure of Souls, of the yearly Value of 8 f 
accept and take any other with Cur? of Souls, and E * 


inſtituted and inducted in Poſſeſſion of the ſame, th: 1 
firſt Benefice ſnall be adjudged to be void. b 
By the Inſtitution to the ſecond Benefice, the firſt 10 


void by the Eccleſiaſtical Law, and therefore the Patri th 
may take Notice and'preſent, yet no Lapſe will inc be 
without Notice until fix Months after Induction, and ti 
E Caſes within the Statue. By 

573 El. c. 12. No Title to preſent by Lapſe ſhall a 


— 


crue upon any Deprivation, but after ſix Months af: 
Notice of ſuch Deprivation given by the Ordinary to i! 
Patron. The Law is the ſame upon a Reſignation : h. 


Note 


in caſe of Death no Notice is neceſſary. 
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lendar and not the Lunar Months, and the Day the 
Church became void is to be taken into Account. 
Where the Inſtitution takes no Notice of whoſe Pre- 
ſentation, it has been ſaid that the Party may give Evi- 
dence of general Reputation ; for a Preſentation may 
by Parol, and what commences by Parol may be tranſ- 
mitted to Poſterity by Parol, and that creates a Repu- 
tation: Yet as it is a ſingle Fact which is not the Sub- 


ject of Notoriety, ſuch Evidence ſeems to be mere Hear- 
« ſay ; and it differs from the Caſe of proving a Marriage, 
= for there the Reputation ariſes from the Cohabitation ; ſo 


of the Retainer of a Chaplain, from his acting as ſuch; 
ſo of Filiation, &c. 
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Benefice, and the Right of Preſentation is given to the 
Univerſities; and the Statute enacts, that where any 

uare Impedit is brought either by or againſt the Univer- 
fity, the Court may upon Motion make a Rule, requiring 
Satisfaction upon the Oath of ſuch Patron and his Clerk 
” {who ſhall conteſt the Right of the Univerfity) by Exa- 
” mination in open Court, or by Commiſſion, or by Affi- 
davit, in order to diſcover any ſecret Truſt or Fraud re- 
lating to the Pretentation in Queſtion; and it it appear 


— BU 


and the Court may order the Ceftui que Truft to appear 
and make the 1 Oe. —_ 1 

By 3 H. 7. c. 10. If the Defendant bring a Writ of 

Error, and Judgment be affirmed, the Plaintiff ſhall re- 

cover his Coſts and Damages for his wrongful Delay. 
hy virtue of this Statute, the Court of King's Bench 

have, upon a Writ of Error awarded Damages according 


n P 


1 to the Value of the Church found by the Verdi: But as 
þ the real Damages which the Plaintiff ſuſtains, is only the 

wr being kept out of the Half year's Value, the legal In- 
"7 2 tereſt on that ſeems to be all he is entitled to. 

it a 

af: 

ot! 

be 

Note 


11 PART 


By 12 Fn. c. 14. Papiſts are diſabled to preſent to any 
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Note; The Computation is to be according to the Ca- 2 Inſt. 361. 


Bp, of Meath. 
v Ld, Belfield, 
Tr. 21 G. 2. 


1 Barns 2. Such 
a Commiſſion 
directed to the 
Prothonotaries 


r, chat the Patron is a Truſtec, he ſhall diſcoyer for whom, 


Cr. J. 145. 175. 


2 Str. 931. 
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n. 


Containing ONE BOOK 
Of Actions founded upon Contracts. 


LN SS OD YU CT. 1 ON. 


MUTUAL Commerce and Intercourſe is of the 
very Eſſence of Society : but if there were no 
Method of compelling the Faithleſs to keep their Engage- 
ments, Self-Intereſt is ſo prevalent, that very few would 
be adhered to, and conſequently very few made : Thus 
the chief Advantage of Society would entirely fail, unleſs 
its Laws were ſo framed as to bind its Members to 2 
firi& Performance of their Contracts, by compelling 
mene to make an adequate Satisfaction for the Breach of 
them. : | 


Hence ſprings a new ſet of Actions very different from 
thoſe treated of in the firſt Part of this Work, and they 
are Actions founded upon Contract: Such are AQtions et þ 


1. Account. 
2. Aſſumpſit. 
3. Covenant. 


4. Debt. 
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r | # 
Of Actions of A 


HE Action of Account is of late Years but rarely 
uſed, therefore I ſhall ſay very little upon it. At 
Common Law it lay only againſt a Guardian in Socage, 
Bailiff or Receiver, and in Favour of Trade between 
Merchants. The 13 Ed. 3. c. 23. gave it to the Execu- 


: tors of a Merchant ; the 25 Ed. 3. c. 5 to the Executors 
of Executors, and 31 Ed 3. c. 11. to Adminiſtrators. 


And now by the 3 & 4 Ann. c. 16. it may be brought a- 
gainſt the Executors and Adminiſtrators of every Guardi- 
an, Bailiff and Receiver, and by one Jointenant, Te- 


nant in Common, his Executors and Adminiſtrators 


againſt the other, as Bailiff for receiving more than his 
Share, and againſt their Executors and Adminiſtrators. 

If the Plaintiff in his Declaration ſay not by whoſe Jaggarde. Flitt, 
Hands, if the Defendant demur ſpecially he will have Hil. 26 & 27 


1 Judgment; for if it were by the Hands of the Plaintiff, Car. 2. B. R. 


the Defendant may wage his Law, aliter if it were by 


| ; another's Hands.—It ſeems this muſt be underſtood of 
} Caſes where the Defendant is charged as Receiver only; | 
: for if he be charged as Bailiff, it is not neceſſary to ſhew Com. 2730 


by whoſe Hands. . 

In Account againſt one as Receiver by the Hands of Hob. 39. 
A. a Receipt by his Hands ought to be proved. But if 
he prove that A. directed the Defendant to borrow of 
another to pay the Plaintiff, and that the Defendant bor- 
rowed the Money accordingly, that is ſufficient. 

It the Defendant plead ne unques Receiver, he cannot 2 R. — — 
give a Releaſe in Evidence, neither can he give in Evi- . 
dence Bailment to deliver to B. and that he has delivered 
accordingly : for though this ſpecial Matter prove he is not 
accountable, yet as upon the Delivery he was accountable 
conditionally, ( viz. if he did not deliver over) it 
does not prove the Plea; but if the Defendant plead he 
accounted before R. and V. Evidence that he accounted 
before R. only is ſufficient, becauſe the Account is the 
Subſtance. 


In the Action of Account there are two Judgments z Co. Ca., 216, 


the firſt is quod compuzet, after which the Court affigns 


Auditors, 
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Auditors, before whom nothing ſhall be allowed as a 
good Diſcharge, which might have been pleaded to the 
Action. 

If the Defendant plead any Matter in Diſcharge before 
the Auditors, which is denied by the Plaintiff, ſo that the 
Parties are at Iſſue, the Auditors muſt certify the Record 
to the Court, who will thereupon award a Ve. Fa. to try 
it; and if on ſuch Trial the Plaintiff make Default, he 
ſhall bEnonſuited, but after that he may bring, a Sci. Fa. 
upon the firſt Judgment. | | 

Note; The Defendant cannot in this Action pay Mo- 
ney into Court, as he may in A/ſumpſit. 


1 * 2 ** * * * 


„„ ! 
Of Aſamp/it 


F all Actions founded upon Contract, none is in 
more general Uſe than the Action of Aſſumpſit, 
which is founded upon a Contract either expreſſed, or 
implied by Law, and gives the Party Damages in Pro- 
portion to the Loſs he has ſuſtained by the Violation of 
the Contract. 

There are two Sorts of Aſſumpſit. Firſt, a general In- 

debitatus . Secondly, a ſpecial Aſſumꝑſit. 
Indebitatus Aſſumpſit will not lie where the Debt is due 
by Specialty, for in ſuch Cafe the Specialty ought to be 
declared upon; therefore it is always neceſſary in this 
AQion to Kew for what Cauſe the Debt grew due; and 
in caſe it be not ſhewed, it will be a ſufficient Reaſon to 
arreſt Judgment, or to reverſe it upon a Writ of Error. 
The general Cauſes for which this Action may be 
brought, are either, Firſt, for Money lent. Secondly, 
for Money laid out and expended. Thirdly, for Money 
had and received to the Plaintiff's Uſe. Fourthly, for a 
Sum certain, (biz. 101.) for Goods fold and delivered. 
Fifthly, for Goods ſold Quantum valebant. Sixthly, for 
4Sutn certain for Work and Labour. Seventhly a Quan- 
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tum meruit for Work and Labour. Eightly, on an Ac- 
count ſtated. 
And the Plaintiff's Proof ought to tally with ſome of May «nd 
the Counts in the Declaration, and therefore if in an AQ- 22 . K. 
jon for Work and Labour and Honey lent, the Evidence 


were that there had been mutual Dealings between the 
Parties, and that they had come to an Account and that 
the Defendant upon the Balance vas indebted to the 
Plaintiff (Ex. gr. 5/.) and had promiſed to pay, the Plaintiff 
| ought to be nonſuited, unleſs there were likewiſe a Count 
| upon an Infimul computaſſet. 


Note; till within theſe few Years it was a general re- 


| ceived Notion, that on a Count upon an Inſimul computaſ}- 


et, the Plaintiff was obliged to prove the exact Sum laid: 


But this Idea is now exploded, and the Plaintiff may now Thompſon . 


recover Part of the Sum laid on this Count, as well as on Spencer, B. R. 
any other. Eaſt. 8 G. 3. 
So in an Action on a Policy of Inſurance, though the Gardner o. 


Plaintiff declare for a total Loſs, he may recover for a LE. B. 
® * 3 * 


partial Loſs only; tho' this ſeems to have been holden G. 2. 


otherwiſe formerly. 
In Aſſumpſit upon an Account ſtated, Proof that the 1 Show. 315. 
Defendant and the Plaintiff's Wife reckoned that the 
Defendant had horrowed at one Time 40s. at another 
Time 40s and at another Time 4/. and that this came 
to 8. and that he promiſed to pay it, is good Evidence. 
And yet in ſuch Cale no Confeſſion of the Wife's would 
be allowed to he given in Evidence againſt the Huſband. 
Upon an [ndebitatus Afſumpſit againſt ſeveral, a joint 
Debt or Contract muſt be proved; for it is different in 
Contracts from what it is in Torts, which are ſeveral, 
and in which one alont may be tound guilty. 
There muſt he either an expieis or implied Promiſe 
to found this Action upon. | 
A private At of Parliament gave Power to Commiſſi- gell ©, Bur- 
oners to divide common Fields, and to make ſuch Orders rows, C. B. 
and Regulations as they ſhould think fit; tlicy awarded Fat. 5 C. 3. 
that all Proprietors of Land allotted to them which had 
been ploughed or manured, fince any Corn had been rea- 
ped, ſhould pay to the Perſon who had manured or plough- 
edit, 4s. an Acre. General Indeb. 4;ump/it lies for this. 
An Action was brought by an Apothecary againſt the 
Overicers of a Pariſh for the Cure of a Pauper, who Watſon v. 
boarded with her Son out of the Parith, under au Agree- 2 and 
ment made with him by the Defendant Turner, who was — Ts 
the 7 G, za. 


Moſes v. 
Macfarlane. 


W. 4. at 
Weſtminſter, 
per Holt, 
Salk MSS. 


Gonzales v. 
Sladen, T. 1 
An. Guiid- 
nell. Saik. 
MSS. 


2 Str. 1182. 


Thomas aud 


Whip, Tr. x 
8. 1. 
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the only acting Overſeer of the Pariſh. The Pauper 
was ſuddenly taken ill, and her Son called in the Plaintiſſ 
who attended her for tour Months, and curcd her. At- 
ter the Cure Turner was applied to, and promiſed to paz 
Plaintiff's Bill. It was hcld that though there was no 
precedent! Requeſt from the Overſeers, yet the Promilc 
was good, notwithſtanding the Statute of Frauds ; to; 
Overſeers are under a moral Obligation to provide for the 
Poor, 2dly, That as Turner was the only acting Over- 
ſeer, the other was bound by his Promiſe. 

It the Defendant be under an Obligation ſrom Ties of 
natural Juſtice, it implies a Debt, and gives this Reme- 
dy founded upon Equity, quaſi ex contractu ; as ſuppoſe a 
Recovery on a Policy on a Ship preſumed loit which atter- 
ward appears to be ſafe. But in A/umr/it tor Goods fold, 
if the Evidence be that the Defendant has agreed with the 
Plaintiff's Servant to pay him halt Price, which the Ser- 
vant is to have to his own Uſe, this will not maintain the 
Action, for here ariſes no Contract to the Plaintiff ; hc 
might as well bring A/zmpfit againſt one who ſteals hi: 
Goods. But where a Factor to one beyond Sea buys or 
ſells Goods for the Perſon to whom he is Factor, an AQ- 


ion will he àgainſt or for him in his own Name; for the 


Credit will he preſumed to be given to him in the firſt 
Caſe, and in the laſt the promiſe will be preczimed to be 
made to him, and the rather fo as it is fo much for th. 
Benefit of Trade. 

However, a FaQtor's Sale does by the general Rule o: 
Law create a Contract between the Owner and Buyer, 
and therefore if a Factor ſell tor Payment at a future Day, 
it the Owner give Notice to the Buyer to pay him and 
not the Factor, the Buyer would not he juſtiticd in aftcr- 
wards paying the Factor. Yet perhaps under fome pat 
ticular Circumſtances this Rule may not take Place : a 
where the Factor ſells the Goods at his own Riſque ; ( 
e. is anſwerable to the Owner for the Price, though it be 
never paid) for in ſuch Caſe he is the Debtor to the Own: 
er, and not the Buyer. IJ | 

The Defendant was Nurſe to the Plaintiff's Inte Cale, 
and when he died went off with the Money he had about 
him; and per Parker, Ch. Juſt. an Action will well {:: 


for Money he had and received to the Plaintiff's Uſe ; for 
(he ſaid) he would preſume a ſubſequent Agreement to 
make a Contract of it; and the bringing the Action is an 
Admiſſion of ſuch Conſent.--And he faid, he knew but 
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two Caſes where the Plaintiff had not ſuch Elect ion, the 
one was in Caſe of Money won at Play, and the other 
in Caſe of Money paid by a Bankrupt (tho' on valuable 
Conſideration) after the Act of Bankruptcy committed; 
in either of which Caſes the Action muft be Trover, for 
you cannot confirm the A& in Part, and impeach it for 
the Reſt. and Lord Eardwicte (mentioning this Caſe) 
{aid he always ſo held it, and had nonſuited many Plain- 
tiffs in Action of Aſſumpſit under ſuch Circumſtances. 

However, where Goods were ſold under an Execution Kitchen and 
after an Act of Bankruptcy committed, the Aſſignees re- others, Aſſig- 
covered the Money for which they were ſold, in an Act- G i. 
ion for Money had and received, atter ſolemn Argument. B. \* 6. 3. 

The Defendant levied Money by ſeizing and ſelling Feltham v. 
the Plaintiff's Goods, on a ſuſtice's Warrant founded on Tarry, B. K. 
a Conviction; which Conviction was afterwards quaſhed; . 
and it was holden that an Action for Money had and re- 
ceived then lay for the clear Money produced by the Sale 
of the Goods. 

On a Contra& for Stock, the Party who has the Diff- Str. 406. 
erence in his Hands, is Receiver of ſo much to the other's 
Uſe. | 

Where Money is paid, and the thing contracted for str. 407. 
not delivered, it is Money received to his Uſe. 

In Aſumpſit for Money received to the Plaintiff's Uſe Simpſon and 
Proof that a Lamb of his was driven to Landon, and fold — 
there by the Deſendant, will be ſufficient, unleſs it appear 1 
to have been ſtolen, for then Trover would be only pro- 
per Action. | | 

Afumpfit will not lie for Money had and received, 8 
where the Defendant has entered into Articles to account, 
for then the Plaintiff has a Remedy of an higher Nature. 

If a Sheriff levy Money upon a Fi Fa. the Plaintiff or Salk. 12. 
his Exccutors may have Indebitatus Aſumpſit for ſo much 
Money received to his Ute. 

A. paid B. 100. for a Bill of Exchange on a Banker, Od. Str. 69, 
who broke before it could be tendered, and he was allowed 79 
to recover back the Money in an Action tor Money re- 
te, ceived to his Uſe. 


i 
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$- 


tr. 1027, 


ut So for a Legacy, where the Executor owned it lay rea- Campden and 
lie dy for the Plaintiff whenever he would call for it. ng *%s 
for Where a Man pays Money ona Miſtake in an Account, King, Ch. J. 
to or where one pays Money under or by a mere Deceit, he Midd, 

20 may bring Indebitatus Aſumpſit for the Money : But Salk. 22. 

Jt where one knowingly pays Money upon an illegal Con- Tomkins and 
0! hderation, he is Particeps Crimints, and there is no rea- Bernet. 


ſon 


— 
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he ſhould have his Money again, for he parted with ir 
freely, and Volenti non fit Injuria. 
In fuch Caſe melivr e/? Conditis Defendentis, not becauſe 


the Defendant is more favoured, but becauſe the Plaintiff 


muſt draw his Juſtice from pure Fountains. Therefore 
if A. agree to give B. Money for doing an illegal AQ, 
as it a Wager be made on a Boxing Match, B. cannot 
(though he do the AQ) recover the Money by an Acti- 
on; yet if the Money be paid, A. cannot recover it back 
again. 

So if a Debt contracted during Infancy be paid, or if 
Money be paid which was fairly won at play : But where 
the Plaintiff has paid Money on a Conſideration not per- 


formed, (Ex. gr. of Transferring Stock at a Day certain) 


he may either affirm the Agreement by a ſpecial Action 
on the Caſe for the Non-performance, or diſaffirm it by 
reaſon of the Fraud, and bring an Action for Money had 
and received ; in which Caſe the Jury ought to make the 
Price of the Stock at the Time it ſhould have been deli- 
vered, the Meaſure of the Damages. However he could not 
in ſuch Act ion recover more than the Money he had paid. 
The Law would be the ſame though the Condition were 
illegal, for not being performed, the Defendant is under 
an Obligation from Ties of natural Juſtice, to repay the 
Money: Therefore where A. gave a Cuſtom-houſe Offi- 
cer Money to run Goods, the Goods being ſeized, A. re- 
covered his Money back again. 

Where the Plaintiff having pawnedPlate to the Defen- 
dant for 201. at the End of three Years came to redeem it, and 
the Defendant inſiſting to have 10. for Intereſt, the Plain- 


tiff tendered 47. being more than legal Intereſt, which the 


Defendant retuſing, and infiting on the 1c/. the Plaintiff 
paid it and had his Goods, and brought his Action for the 
Surplus beyond legal Intereſt ; on a Caſe made, the Court 
held that the Aion well lay, for that it was a Payment 
by Cempulſion; the Plaintiff might Fave ſuch an immedi- 
ate Want ot his Goods, that an Action of Trover would 
not do his Buſineſs, and the Rule Volenti non fit Injuria 
holds only where the Party had his Freedom of Exerciſing 
his Will. In the Caſe of Tomb ius and Bernet the Party 
had not paid more than was really lent, therefore had no 
Equity to have his Money repaid, though the Bond which 
he gave for it had been avoided by another Obligor plead- 
ing the Statute of Uſury : But if a Perſon under the In- 
flueace of his Creditor pay more than legal Intereſt, he 


may recover it hack; for the Defendant is under a moral 


Tie to return tt; | 
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The Plaintiff's Brother being a Bankrupt, an Agent Smich v. 
for one of the Creditors told her that for Money his Cli- — m 
ent would fign the Certificate: She gave 40 1. the Cer- feld 1760. 
tificate was ſigned; ſhe brought Aſſumpſit, and recovered. 

A. took out Adminiſtration to B. and appointed 7. S. 1 Salk. a5. 
his Attorney, who received Money and paid it to the Ad- 
miniſtrator; afterwards a Will appearing, the Executor 
brought an Indebitatus Afſumpſit againſt the Attorney; 
and it was holden by Trevor Ch. Juſt. at Guildhall, 
that the Aurhority being void, it was a Receipt of ſo 
much Money for the Uſe of the Plaintiff on an implied 
Contract, for which Indebitatus Aſſumpſit well lies. 2 

Where Money is paid in Purſuance of a void Authority, 1 74% 
Indebitatus Aſſumpſit will lie, as where Sir Richard Neu- = 
digate was decreed by the High Commiſſion Court in ba 
James the Second's Time, to pay Arrears to Davy | 
whom he had removed from a Donative. | 

But where a Man receives Money for another under a Staplefield 
Pretence of Right, (Ex. gr. for Tithe) the Court will o —_ 
not ſuffer the Principal's Right to be tried in ſuch an Ac- ED N 
tion againſt the Collector, if the Defendant can ſhew the Ch. j, 
leaſt Colour of Right in his Principal: As (in the Caſe 
put) by having been for ſome Time in Poſſeſſion. 

A. as Agent of . received Money for Quit-Rents due Sadler v. 
to V. and gave a Receipt for it as ſuch: Then an Action Evans, B. R. 
for money had and received was brought aga:n't A. to try n 
's Right to the Quit-Rents; and it was hoiden that the 
Action would not lie againſt him, but ought to have been 
brought againſt . But if A. had had Notice not to pay it 
over to V. becauſe it was not due, and then he had paid 
it over, the Action would have lain againſt him. 2 

In Aﬀungfi for Money had and received to the Uſe of Salk. 28. 
the Plaintiff, Proof that the Defendant was a married 
Man, and pretending to be a ſingle had married the Plain- 
tiff, and made a Leaſe of her Land and received the Rent, 
would be ſufficient to maintain the Action. For though 
the Defendant not having a Right to receive, the Tenants 
were not diſcharged by his Receipt, yet the Recovery in 
this Action will diſcharge them. | 

The Caſe of Du ton and Poole is very remarkable to * Vent. 318. 
ſhew how far the Law goes in giving this Action to the 8&7, Jones 
Party intereſted, There the Plaintiff declared, that his 103. 
Wife's Father being ſeized of Land now deſcended to the 

fendant, and being about to cut down 1090 J. worth 


of 
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of Timber for his Daughter's Portion, the Defendant 
promiſed the Father in Conſideration that he would for- 
bear to ſell the Timber, that he would pay the Plaintiff 
the Daughter 10co/. After Verdict for the Plaintiff upon 
Non Aſſumpſit, it was moved in Arreſt of Judgment 
that the Action would not lie tor the Daughter, but ought 
to have been brought by the Executors ot the Father, But 
the, Court ſaid it might have been another Caſe if the 
Money had been to be paid to a Stranger, but it is a Kind 
of Debt to the Child to be provided for, and therefore 
allirmed the Judgment. Yet in the Caſe of Pine and 
Morris where the Son promiſed the Father, that in Con- 
ſideration that he would ſurrender a Copy hold to him, 
that he would pay a certain Sum to his Siſter, for which 
ſhe brought the Action, it was holden that it would lie 
for none but the Father; and the Reaton given is, that 
where the Party to whom the Promiſe is to be performed, 
is not concerned in the meritorious Cauſe of it, he can- 
not bring the Action. And therefore where the Plaintiff 
declared, That whereas P. was indebted to the Plaintiff 
and Defendants in two ſeveral Sums of Money, and that 
a Stranger was indebted to P. the Defendants, in Copli- 
deration that P, would permit them to ſuc the Stranger 
in his Name promiſed to pay the Sum P. owed the 
Plaintiff, and alledged that P. permitted, and they reco- 
vered ; after Verdict for the Plaintiff Judgment was arreſt- 
ed, becauſe the Plaintiff was a mere Stranger to the Conſi- 
deration ; but a Caſe being thencited of a Promiſe made to 
a Phyücian, that if he did ſuch a Cure he would give 
ſuch a Sum of Money to himſelf, and another to his 
Daughter, in which it was reſolved the Daughter might 
bring an F/ump/it for the Money, the Court agreed to 
it, and ſaid the Nearnets of the Relation gave the Daugh- 
ter the Benefit of the Conſideration performed by her 
ather. 3 5 

And perhaps in theſe Days the other Caſes would re- 
ceive a different Determination, as the Courts have been 
more liberal than formerly in extending the Benefit of 
this Action. 

As this Action may be brought upon an implied Pro- 
miſe, it will be proper to ſee how far and in what Caſes a 
Huſband is liable on his Wite's Contracts; and the Rea- 
ton why a Huſband ſhall pay Debts contracted by his 
Wir, is upon the Credit the Law gives her by Implica- 
cation in reſpect of Cohabitation, and is like Credit given 
to a Servant, and therefore where they part by Conſent, 
and an ullowance is made her, it is preſumed that ſhe is 
truſted on her own Credit, and her Hutband is diſcharged; 

therefore 
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therefore Where the Plaintiff, who was an Apothecary, 
ſued the Defendant who lived in Chichefter for Phyſick 
adminiſtered to his Wife in London, who had been parted 
by Conſent for five Years, and on Separation articled to 
allow her 20 J. per Annum, which he accordingly did, and 
it appeared that the Plaintiff did not know her to bea 
Feme Covert at the Time when the Medicines were gi- 
ven; per Holt, if Huſband and Wife part by Conſent, 
and the Huſband ſecure her an Allowance, it is in Con- 
ſideration that he ſhall not be charged any more by her, 
and a perſonal Knowledge is not neceſſary, ſo it be pub- 
lickly known, and ſuch publick Notification need not be 
at London, where the Debt was contracted, but it is ſufh- 
cient if it be where the Parties lived, viz. in this Caſe at 
Chichefter ; but if the Debt were contracted in ſo ſhort a 
Time after the Agreement, as that it could not be known 
at London, the Huſband would be liable. 

But if the Huſband turn away the Wife, he ſends 


credit with her for reaſonable Expences; to which Pur- 


poſe the Caſe of Bolton and Prentice, M. 18 G. 2. B. R. 
is very ſtrong : the Defendant and his Wife lodged at the 
Plaintiff's Houſe, who was a Millener, during which 
Time ſhe furniſhed the Wife with many Things 


= without the Privity or Conſent of her Huſband, which 
however he paid for, but forbad the Plaintiff to truſt his 
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Tood and 
Stokes. 8 W. 
3. at G. Hall. 
Ca, K. 
244. S. C. 

1 Raym. 444+ 
8. C. 


Wife any more: About twelve Months after the Defen- 


Plaintiff, and was by her furniſhed with Apparel ſuitable 
to her Degree; and for this Debt the Plaintiff brought 
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the Action, and had a Verdict; and upon Motion for a 
new Trial it was denied; for when a Man turns away 


| his Wife, he gives her a general Credit, and the Prohi- 
bition is gone and ſuperſeded. But if the Wife elope 


trom her Huſband, he ſhall not be liable though the 
Tradeſman who truſts her has no Notice of the Elope- 


ment.—It is ſufficient for the Huſband to give general 
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Notice that Tradeſmen, Cc. ſhould not truſt his Wife. 
Though the Huſband and Wife cohabit, yet he may for- 
bid any particular Tradeſman to truſt her, and ſuch Pro- 
hibition to the Tradeſman's Servant is ſufficient. 

Where an ordinary working Man married a Woman of 
the like Condition, and after Cohabitation for ſome Time 
left her, and during his abſence the Wife worked; an 
Action being brought for her Diet, Lord Ch. Juſt. Holt 
held, that the Money ſhe earned ſhould go to keep _ 
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dant turned his Wife out of Doors, who went to the 


Longworth 
and Hack- 
more, Exon. 
Io W. z. 
per Holt. 
Salk. MSS. 
Str. 113. 
Salk. 118. 


1 Salk. 118. 


36 
Harris and 
Collins, Tr. 
12 G. 1. 


Str. 127. 8. P. 


Roſs d 
Noel, E. 31, 
G. 2. C. B. 


Manby and 
Scott, 1 Lev. 
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Norwood and 


Stevenſon, 
Tr. 11 & 12, 
G. 2. K. B. 


Salk. 114. 


Cr. J. 77. 


Strutville v. 


Randulph »: 
Regendo. P. 
1 G. 2» 


An IniroduFion to the Law 


In an Action for Meat found and provided for the De- 
fendant, Lord Raymond held that the Plaintiff could not 
give Evidence of Meat found for the Defendant's Wife 
who lived ſeparate from him, but the Plaintiff agreeing 
not to bring another Action, he left it to the Jury. 

But where the Plaintiff declared that the Defendant was 
indebted for Meat, &c.. found by the Plaintiff at the De- 
fendant's Requeſt; and on Evidence it appeared to be 
found for the Defendant's Wife at his Requek in his Ab- 
ſence; upon a Caſe reſerved it was holden, that a Deli- 


very to the Wife at the Huſbands Requeſt, is in Law a 


Delivery to the Huſband ; though it was ſaid that it 
would be wrong in the Caſe of a third Perſon. 

Before I quit this Point it may be neceſſary to obſerve, 
that even Cohabitation is only Evidence of an Aﬀent of the 
Huſdand, and therefore in a ſpecial Verdict the Jury 
ought to find the Aﬀent, and not the Cohabitation. 80 
they ought to find the Goods neceffary and convenient for 
the Huſband's Eſtate as well as Degree, for a high Degree 
may have a low Eſtate. 

The Plea of ne ungues accomple in loyal Matrimonie, is 
good only in Dower and Appeal; and if pleaded to an 
Action on the Caſe for a Debt contracted by the Wife, 
on Demurrer the Plaintiff will bave Judgment. 

Having ſeen how far the + uſband is liable to pay the 
Wife's Debts, it may not be improper to ſhew how far 
he may be benefited by her Contracts, and he is intitled 
to whatever ſhe earns during the Coverture, and therefore 
he alone muſt bring A/umpfit for Work and Labour done 
by his Wife, the Promiſe in Law being made to him; 
but if there be an expreſs Promiſe to her, they may join. 

Where a Woman married a ſecond Huſband, living 
the firſt, and the ſecond not privy : As to what ſhe ac- 
quires by her Labour during the Cohabitation, the ſecond 
Huſband will be entitled to it, as ſhe will be eſteemed : 
Servant to him. 

In an Action for Wages earned by the Wife, Lee Ch. 
Juſt. refuſed to Jet the Wife's Confeſſion of a Receipt of 
20 J. be given in Evidence. 

Caſe upon four ſeveral Promiſes, one of which was 
upon a Promiſſory Note, to which the Defendant demur- 
red, and the Plaintiff had Judgment ; to the other three 
Counts he pleaded Non Aſumꝑſit; at the Trial the Plain: 
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tiff would have reſted his Caſe upon the Count for Money 
lent, and offered the Note in Evidence; but Eyre Ch. 
Juſt. would not allow it, becauſe that would be to charge 
the Defendant twice for the ſame Note; the Plaintiff 
then would have given Evidence of Goods fold and deli- 
vered, which was likewiſe refuſed, it appearing that the 
Note was given for the ſame Goods. 

However, in common Caſes upon Aſrumpfit for Money 
lent the Plaintiff may give a Promiſſory Note from the 
Defendant in Evidence, fer the 3 & 4 Ann. c. 9. which 
enables the Plaintiff to declare upon the Note, is only a 
concurrent Remedy. 

Aſsumpſit upon a Note of Fand, dated the 1oth of 
September payable two Months after Date, the Memo- 
randum was general of Michaelmas Term ; and upon Ob- 
jection taken that the Suit was commenced before the 
Cauſe of Action accrued, the Plaintiff was nonſuited ; 
ſed Quære, for in Proger's Caſe, 2 Sid. 432. on a Trial 
at Bar, where the Declaration in Ejectment laid the Leaſe 
to be dated after the firſt Day of Michaelmas Term, and 
the Declaration was of the ſame Ferm, it was holden to 
be Matter of Evidence when the Bill was filed, for if the 
Bill was in fact filed after the Day of the ſuppoſed Leaſe, 
all is well. So in Debſen and Bell, 2 Lev. 176, in Tro- 
ver, the Converſion was laid to be on the firſt Day of 
Eaſter Term, and the Declaration was of the ſame 
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Story and At- 
kins, M. 13. 
G. 1. Str. 
719. 


Hollingworth 
v. I homp- 
ſon, G: Hall, 


17 527 Per 
Denniſon. 


Term; Verdict for the Plaintiff and Motion in Arret of 
Judgment; but upon making it appear that the Bill was 


filed, and Decla: ation delivered after the firſt Day of the 
Term, Judgment was entered without any * mendment ; 
for though the Declaration being general relates to the 
firſt Day of the Term, yet the Bil being filed at a Day 
after, all relates to the Filing of the Bill by the Courſe of 
the Court. So in Tathwor Calle v. Bateman. 3 Lev. 
13. upon like Motion in Trover the Court faid, it was 


well enough if the Bill were filed after the Cauſe of Acti- 


on accrued, for no Action can be depending, nor De- 


claration delivered, until the Defendant be in Cu/todia 


Mareſc. and that is never till Bill filed, and it was refer- 
red to the Secondary to examine when the Bill was filed. 
Yet in Venables and Daffe, in an Action for a malicious 
Proſecution, where the day of Acquittal was laid to be after 
Michaelmas Term began, and the Memorandum was ge- 
neral of Adichae/mas Term; on Motion the Judgment was 
arreſted ; but there it was not ſhewed that the Bill was 
tiled after the firſt Day of the Term. 

In Trover the Declaration was of Eaſier Term, which 
began 8th April, the Demand was the gth April, but the 
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An Introduction to the Lau 


Plaintiff proving that the Writ was not taken out till 2d 
May, he obtained a Verdict; and on a Caſe ſtated the 
Court held that he ſhould not be prevented by the Fiction 
of Relation from ſhewing the real Truth of his Caſe. 

The Defendant was arreſted, and the Writ returnable 
before the Cauſe of Action accrued, but the Declaration 
was ſpecially intitled of a Day in Term ſubſequent to the 
Time when the Cauſe of Action accrued. Per Lord 
2 unleſs the Plaintiff particularly make the Writ 
the Commencement of his Suit, it is only to be conſidered 
as Proceſs to bring the Defendant into Court; and the 
Record being ſpecially intitled of a Day in Term, that 
muſt be conſidered as the Day on which the Bill was 
filed, and the, Time of the Commencement of the Suit. 
So the Plaintiff had a Verdict. 

At Common Law it was holden that Aſump/;t would 
lie for Rent on an expreſs Pronfiſe, but not upon an im- 
plied Promiſe, and ſuch expreſs Promiſe muſt have been 
made at the ſame Time with the Leaſe.—But now, 

By 11 G. 2. c. 10. Where the Agreement is not by 
Deed, the Landlord may bring Caſe for the Uſe and Oc- 
cupation; and if in Evidence any Parol Demiſe or any 
Agreement (not being by Deed) whereon a certain Rent 
is reſerved, do appear, the Plaintiff ſhall not therefore be 
nonſuited, but may make Uſe thereof as in Evidence ot 
the Quantum of the Damages to be recovered. And by 
the ſame Act, if the Tenant for Life die before or on the 
Day on which any Rent was made payable, upon any 
Leaſe which determined on the Death of ſuch Tenant for 
Life, his Executors may in an AGion on the Caſe reco- 
ver the Whole, or a Proportion of ſuch Rent, according 
to the Time ſuch Tenant for Life lived of the laſt Year, or 
— of a Tear, in which the ſaid Rent was growing 

ue. 

An Executor brought an Action for Rent due to his 
Teſtator in his Life-time, and for other Rent due in his 
own Time, and there was another Count on a Quantun 
meruit for the Rent of another Meſſuage, in which he had 
not declared as Executor. After Judgment by Default 
and a Writ of Enquiry executed, upon Error brought, 
Judgment was reverſed, becauſe the Demands were in- 
compatible; but perhaps it would have been helped by 2 
Verdict, becauſe for Rent due in his own Time he necd 
not declare as Executor, and therefore if it had been tried, 
the Judge ought not to have permitted him to prove 
Rent due to himſelf in his own right. 
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if the Defendant have enjoyed by Permiſſion of the 


* Plaintiff, it is ſufficient, and it is not neceſſary for the 
* Plaintiff to ſay it is his Houſe, any more than in Aſſumpſit 
for Goods ſold, to ſay they were the Goods of the Plain- 
tiff. e 
| Ifa Man declare upon a ſpecial Agreement, and like- Weaver and 
viſe upon a Duantum meruit, and at the Trial reh 2 Borrows, 


| ſpecial Agreement, but different from what is 
cannot recover on either Count, not on the firſt, be- 
| cauſe of the Varfance, nor on the ſecond, becauſe there 
was a ſpecial Agreement. But if he prove a ſpecial 
Agreement and the Work done, but not purſuant to 
* ſuch Agreement, he ſhall recover upon the Senn me- 
ruit, for otherwiſe he would not be able to recover at 
all: As if in a Quantum meruit for Work and Labour, lr. Keck's 

* the Plaintiff proved he had built a Houſe for the Defen- Caſe at Oxong 
dant, though the Defendant ſhould afterward prove that 274+ 
there was a ſpecial Agreement about the Building of it, 

| viz. That it ſhould be built at ſuch a Time and in ſuch 

a Manner, and that the Plaintiff had not performed the 


of the Defendant might be proper to leſſen the Quantum 


| PlaintifF ought to have been ſuffered to recover, if there 
had been a Count on an [ndebitatus aſſumpſit; for though 
an Indebitatus aſſumpſit will not lie upon a ſpecial Agree- 
ment till the Terms of it are performed; yet when that 
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In Caſe for Uſe and Occupation of an Houſe by Per- Lewis and 
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: miſſion of the Plaintiff the Defendant pleaded Mi ha- Wallace, H. 
© *buit in Tenementis; and upon Demurrer the Court held 


25 G. 2 K. B. 
it not a good Plea, as it would be upon a Leaſe at Com- 


mon Law, becauſe there an Intereſt is ſuppoſed to have 
paſſed from the Leſſor, but here the Court muſt take it 
* that there was an expreſs Promiſe, and therefore if the 


Plaintiff had an equitable Title, or no Title at all, yet 


x «Mic 130.9 
aid, he per Raym, 


Agreement, yet the Plaintiff would recover upon the 
8 meruit, tnough doubtleſs ſuch Proof on the Part 


of the Damages. And perhaps in the firſt Caſe put, the 


23 
artin, 

is done it raiſes a Duty, for which a general Indebitatus Firzg. 302. 
aſumpſit will lie. 

And this Point now ſeems to he fo ſettled ; for in an Harris v. 
Action where the Plaintiff declared on a ſpecial Agree- Obe, at Wine 
ment, and alſo on a general Indebitatus aſſumpſit, the A pI. 
Plaintiff failed to prove his ſpecial Count ; and then it 
was objected that he ought not to be allowed to enter into 
Proof of the general Count: But Lord Mansfield ſuffer- 
ed him to go into ſuch Proof; and the next Day his 
Lordſhip declared in Court, that he had aſked Mr. Juſ- 
tice Milmet (who was then with. his Lordſhip on the 


* 


A Circuit) 


% 
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Salk. 296. 
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Welburne 
and Deu ſ- 
bury, per 
Eyre Ch. J. 
H. 12 G. 1. 
Poſt. 


1 Barnes 240, 


Cr. J. 55. 
Smith and 


Davis, XI. 10. 


G. 2. Mid. 
per Hardw, 
Ch. J. 


Salk. 296. 


Co. L. 28 3. 
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Circuit) his Opinion on a Caſe of this Kind, which hay. 
pened before him at Launceſton Aſſizes, and which had 
been mentioned on the Occaſion ; who ſaid he did no: 
recolle& that particular Cate, but that the Circuit prac- 
tice, according to his Obſervation, had been on thi; 
Diſtinction; when the Plaintiff attempted to prove the 
ſpecial Agreement, and failed in it, he was not permitted 
to go on the general Indebitatus aſſumꝑſit. But his Lord. 
ſhip ſaid, he did not approve of that Diſtinction, and 
that his Opinion after the Conſideration he had giver 
it was, that where the Evidence is ſufficient to warran! 
the Plaintiff *'s Action on the general Count, ſuppoſing 
no ſpecial Agreement had been laid in the Declaration, 
the Plaintiff ſhould be permitted to recover on ſuch ge 
neral Count, though there be a ſpecial Agreement laid ; 
whether he attempts to prove ſuch ſpecial Agreement ©: 
not: And that Mr. Juſtice Viimot intirely concurred in 
this Opinion. 

Upon an Aſſumpſit againſt an Executor or Adminiſtrz 
tor, the Plaintiff muſt prove his Debt, though the De. 
fendant have pleaded Plene adminiſtravit; = by that 
Plea, though a Debt be admitted, yet the | 


Plea of Plene adminiſtravit is an Admiſſion of the Debt, 
and therefore it need not be proved. 

The Plaintiff cannot upon this Iſſue give in Evidence 
a Copy of an Inventory delivered by the Defendant te 
the Spiritual Court, unleſs it be ſigned by him though ! 
be ſigned by the Appraiſers ; but he may give Evidence 
by Witneſſes, that the Defendant had Aſſets, or if be 
give an Inventory in Evidence, he may ſhew the Good 
were undervalued, (Note, a Leaſchold Eſtate not ſold i 
Aﬀets ad valorem : And Aſſets in Ireland are Aſſets here. 
It in the Inventory produced, the Article concerning 
Debts did not diſtinguiſh between ſperate and deſperate 
it would be ſufficient to charge the Executor with ti: 
whole prima facie as Aſſets, and put it upon him to pron: 
any of them deſperate, as if the Article were, “ Iten, 
for Debts due and owing, which I admit myſelf to h 
charged with when recovered,or received. 

And in the Caſe of ſperate Debts, the Executor m 
diſcharge himſelf by ſhewing a Demand and Refuſal. 

If Aſſets be proved in his Hinds, the Defendant tht 
Executor may give in Evidence that he has paid Debts i 
the Value, and need not plead it. So he may give i 
Evidence a Retainer for his own Debt, or that the In 
teſtate before Marriage with the *Defendant gave | 


T JA pail to be Saya kh e Bon 


Quantum 5 
not; and therefore it differs from Debt in which the! 
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Bond to J. S. conditioned to leave the Defendant 5001. 
and that ſhe retained to ſatisfy this Obligation. So if 

* Adminiſtration be granted to a Creditor, and after re- 

pealed at the Suit of the next of Kin, the Creditor ma 

* retain againſt the rightful Adminiſtrator ; for where Ad- 
© miniſtration is granted to a wrong Perſon it is only 
; © voidable, but if it be granted in a wrong Dioceſe it is 

void, and in ſuch Caſe there could be no Retainer. 
Note; It a Man have bona notabilia in ſeveral Dioceſes 
of the ſame Province, there muſt be a prerogative Ad- 
» & miniſtration ; it in two of Canterbury and two ef York, 
„there muſt be two prerogative Adminiſtrations, and if 
in one Dioceſe of each Province, each Biſhop muſt grant 
one. 
Debts due by Specialty are deemed the Deceaſed's 
Goods in that Dioceſe where the Securities happen to be 
| at the Time of his Death. But Debts by ſimple Contract 
follow the Perſon of the Debtor, and are eſteemed Goods 
in that Dioceſe where the Debtor reſides at the Time of 
the Creditor's Death. Os 
The Executor on the Plea of Plene adminiſtravit, 
cannot give in Evidence Debts of a higher Nature ſubs 
| fiting, but muſt plead them; it will not be improper 
therttore in this Place to conſider how they ought to be 
pleaded. Where the Days of Payment in the Condition 
ence of a Bond are paſt, the Penalty is the Debt, and there- 
at w fore the ancient Method of pleading them was to plead 
gh them fingly, and ſet forth the Penalty only; but the 
ene: Common Way now is to ſet forth the Condition likewiſe. 
f h: | But where the Days of Payment were not incurred at the 
>006 Death of the Teſtator, the Executor ean only plead the 
old h Sum in the Condition, becauſe he may deliver himſelf 
ere. from the Penalty by performing it; and if he refuſe or 
rnine neglect to do it, it will be a Deva avit. But where the 
erate, ¶ Day of Payment is paſt, though the Executor ſet out the 


h ti: Condition in his Plea, yet he ſtall recover Aſſets to the 
pro Amount of the Penalty, unleſs the Plaintiff reply per 
lien; ſh fraudem, and on Iſſue joined thereon prove that the 


not more than the Executor had to pay. If the Teſtator 
acknowledge a Recognizance, or enter into a Statute 


Day, it will be a Bar to Debts of an inferior Kind, 
though the Day of Payment be not yet incurred, becauſe 
tis a preſent Duty, and is on Record, on which Execu- 
ton may be taken out without further Suit; but a Debt 
duc by Obligation” is only a Choſe in Action, and re- 


Bon orerable by Law, and not a preſent Duty as the 
her is. | 


Obligee offered to take a leſs Sum than the Penalty, and 
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Bank of Eng- 
land and 

Mor r is, 9 G. 
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with Condition for the Payment of a leſs Sum at a future 
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Salk. 312. 
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411, 
Salk. 310, 


Hob, 178. 
| Yelv. 29. 
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S. 1. C. B. 


An Introduction to the Law 


If the Executor plead 20 Judgments, he confeſſes Aſ- 
ſets for above 19, and yet at his Peril he muſt plead all 
the Judgments, for otherwiſe if the Creditor pray Judg- 
ment of Aſſets quando acciderint, he ſhall not be allowed 
for thoſe not pleaded ; and if he plead five Juͤdgments, 
and one be falſe or fraudulent, and fo found, he is fad- 
dled with the whole Debt; ſo if any one be ill- pleaded. 

An Executor pleaded, that his Teſtator had entered 
into a Statute which remained in Force and, not paid; 
upon Demurrer, becauſe not averred to be for a juſt 
Debt, the Court held the Plea good, for that it ſhould be 
intended to be for a juſt Debt; and he who will take Ad- 
vantage of the Contrary ought to ſhew it. 

In Deht for Rent, though the Leaſe be by Parol and 
the Term determined, a Bond outſtanding cannot be 
pleaded in Bar, for the Contract ſtill remains in the Re- 


alty. 
if a Judgment being pleaded, and per fraudem replied, 
and Iſſue taken thereupon, by Evidence it appear the 
Debtee was willing to take leſs than is recovered, it is 
Evidence of Fraud, unleſs the Executor ſhew that he 
had nor Aﬀets to pay the ſame. 
Where upon the Iſſue of Plene adminiſtravit a Verdi 
is found that the Defendant has Aﬀets to Part of the 
Debt; yet Judgment ſhall he entered for the whole Debt, 
but the /f non Sc. de benis propriis ought to be as to 


the Coſts only, and Execution ought to be taken out 


only for ſo much of the Debt, for which the Defendant 
is by the Verdict found to have Aſſets. 
If an Executor ſuffer Judgment by Default, it is a Con- 
feſſion of Aﬀets ſufficient to pay the Debt, and therefore 
the Sheriff may return a Devaflarit to a Fi. Fa if he 
cannot find Goods of the Teſtator ; and if the Executor 
do not plead ſuch Judgment and Nul Aſjets ultra to ano. 
ther Action, but admit Judgment to go by Default, its 
a Confeſſion of Aﬀets as to that likewiſe. « 
But a Cognovit gdtionem is not a Confeſſion of Aﬀets. 
Judgment againſt B. in C. B. who after Judgment 
enters into a Statute and dies, his Adminiſtrator brings 
Error on the Judgment, which is affirmed, and upon: 
Sci. Fa. to have Execution, pleads Payment of the Sti 
tute, and Nul Aſſets ultra; and it was holden a goo! 
Plea ; for at the Time of the Execution of the Statute ht 
could not plead the Judgment in Bar, and therefor 
Payment of the Statute was no Devaflavit. 
The Sheriff to a Sci. Fa. having returned that the De 
fendant the Exccutor had waſted, he appeared at the Re 


turn of the Writ and pleaded Plene adminiſtravit, and * 
2 ve 
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verſed the Waſting : On Iſſue thereon, the Inventory Ante. 
| exhibited by the Defendant in the Eccleſiaſtical Court 
vas allowed to be Evidence ſufficient to put the Execu- 

tor to ſne how he had diſpoſed of the Goods and Money 
mentioned therein. 


In Strict neſs, no Funeral Expences are allowed againſt 
a Creditor, except for the Coffin, Ringing the Bell, 


* Parſon, Clerk, and Bearers Fees, but not for the Pall or 
d Ornaments, 


The uſual Method is to allow 5/. 
Upon the Plea of Ne ungues Executer Evidence may be 1 Lev. 236. 


given, that the Seal of the Ordinary is forged, or the 
* Adminiſtration repealed, or that there were bona notabi- 
lia, for they confeſs and avoid the Seal; but Evidence 
that another Perſon is Executor, or that the Teſtator 
was non compos, or that the Will was forged, cannot be 
given, for that would be to falſify the Proceedings of the 
Ordinary wherein he was Judge. 


If it be alledged that a ſimple Contract Debt is paid, 2 Show. 81. 


the very Debt ought to be proved as well as the Payment. 
So if an Executor plead Plene adminiſtrauit to an Action 
upon a Bond, he muſt 
Bonds ſealed and delivered. But in an Action for a ſim- 

ple Contract Debt on the like Plea, Proof of Payment is 


prove the Debts paid to be on 


ſuſhcient, for if no Bond, it is a Adminiſtration. 

Note; In ſuch Caſe the Creditor may prove his Bond, Ram. 745. 
and the Debt due upon it, and the Payment of it. 

If an Executor plead Flene adminiſtravit, and there- Arnold and 
upon Iſſue is joined, the Defendant has admitted himſelf Arnold, H. 6. 
Executor, and therefore cannot ſhew that he only acted - ch. 
2s Agent for the Executor, for then he ſhould haue 
pleaded Ne ungues Executor. But if he give in Evidence 
a Retainer, the Plaintiff cannot object that as Executor 
de ſon tort he cannot retain, without ſhewing the Will 
and who are rightful Executors. 

Ifa Man bring an Action againſt an Executor de ſon Yelv. 137. 
tart, he muſt declare againſt him as Executor of the laſt 
Will and Teſtament , therefore if Defendant plead a Atkinſon and 
Retainer he ought to ſhew that the Teſtator made him Rawſon, Ni. 
Executor; and it is not enough to ſay that the Teſtator 27 Car. 2+ 
made his Will, and that he 2 fe onere Teſta- 
mentt paid divers Debts, and retained for a Debt of his 
own. If he ſo plead, the Plaintiff may either demur for 
this Cauſe, or reply that he is Executor de ſon tort. But str. 1106, 
in ſuch Caſe the Defendant may rejoin, that puis dar- Andr. 332, 

rem 
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rein Continuance Letters of Adminiſtration have been 
granted to him, for ſuch Adminiſtration will legitimate 
all intermediate AQs, and juſtity a Retainer. 
Executors are no further chargeable than they have 
Aſſets, unleſs they make themſelves ſo by their own 
Act, as by pleading a falſe Plea, i. e. ſuch a Plea as wil 
be a perpetual Bar to the Plaintiff, and which of their 
1 R. A. 931. own Knowledge they know to be falſe ; as Ne ungues Ex 
ecutor, or a Releaſe to himſelf. But if he plead a former 
Judgment had againſt him by another Perſon, and / 
tra, and the Plaintiff reply per fraudem, and it beſo iſ v 
found, yet the Judgment ſhall only be de Bonis Teflato is WM tl 
If an Exccutor plead Flene adminiſtravit, and the V 
Plaintiff reply that he ſued out his Original ſuch a Da, 18 
and that the Defendant had Aﬀets then; and the Defen- d 
dant in his Rejoinder takes Iſſue, that he had not Aſſet; I ge 
then: The Plaintiff need not give in Evidence a Cop to 
of the Original to prove the Time of its being taken ou, 41 
Sid. 432: becauſe the Defendant admits it by his Rejoinder. But 
if the Plaintiff reply Aſſets at the Time of exhibiting his IM Pl 
Bill, viz. ſuch a Day, and conclude his Replication to 
the Country; (which in ſuch Caſe he may ;) though the cl: 
Plaintiff lay his Bill to be exhibited on the firſt Day ei to 
the Term, if in Fact it were exhibited afterward, the me 
Defendant ſhall have Advantage thereof on the Evidence, I cie 
ſo that he ſhall not be hound for what he paid before. The (el 
Difference between theſe two Caſes depends ſolely Ag 
the Manner of the Plaintiff's replying ; for in the fit De 
Caſe, the Plaintiff alledged the Time of ſuing out the ent 
Original, as a diſtin poſitive Fact, and concludei Pla 
with an Averment ; and fo the Defendant was at Liber: the 
ty to take Iſſue in his Rejoinder, on the Time of thr 
Original's Iſſuing, or on his having Aſſets: But in the Mc 
laſt Caſe, the Defendant had no Opportunity of putin Sto 
the Time of exhibiting the Bill in Iſſue; but was obige pay 
to join in the fe taken by the Plaintiff, that the Do this 


fendant had Aſſets at the Day the Plaintiff exhibited hi ſuit 
Bill, and the Pay mentioned in the Replication, bein! Sto 
alledged under a viz. is totally immaterial. ry 
« Mod. 174 On Plene adminiſtravit he may give in Evidence, 
. that he was but Executor durante minoritate, that he pail 
ſuch Debts and Legacies, and that he had delivered om 
the Reſidue of the Teſtator's perſonal Eſtate to the Ir 
fant when he came of Age, for his Power then ceaſ6i 
and the new Executor is liable to all AAions. But be 
will be anſwerable for as much as he has waſted, and ti 
new Executor has his Remedy againſt him but £ ue"! 
whether he is liable to other Men's Suits? In 1 Med 17508020 


— — 


itt ine 
-ligel 
De. 
d hi 
bein? 


lenc 05 


d oyti 
he Ir 
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it is ſaid he is not, but in 6 Co. Packman's Caſe, and 
| Latch. 160. it is ſaid he is, and that ſeems the moſt rea- 
ſonable Determination. 


If an Executor compound with the Creditors, and af- 


ter at the Suit of any of them plead Plene admini ravit, 
Proof of the Compoſition would be concluſive 0 


Aſſets, and the Court would not ſuffer him to give Evi- 


| dence of no Aſſets, 


By 2 G. 2. & 24. No Attorney ſhall maintain an 


Action for Fee until one Month after he ſhall have deli- 


vered a Bill written in a common legible Hand, and in 


the Engliſh Tongue (except Law Terms and Names of 


Writs) and in Words at Length (except Times and 
Sums) ſubſcribed with his proper Hand. 


roof of 


Per Holt Ch. 
J. Paſc. 4 An, 
Salk, MSS. 


t has been hol- Salk. 36. 


den, . That this Act may be given in Evidence on the 1 Show. 338. 


general Iſſue. 
tor of an Attorney. 3. Norto Buſineſs done in Convey- 
ancing. 

The Court will upon Motion ſtay Proceedings till the 
Plaintiff has delivered a Bill. 

In a ſpecial Aſſump/it the Plaintiff muſt prove his De- 
claration expreſsly as laid, therefore if the Agreement be 
to deliver Merchandizable Corn, Proof of an Agree- 
ment to deliver good Corn of the ſecond Sort is not ſuffi- 
cient : So where the Agreement declared upon was to 
ſell the Plaintiff all his Merchandizable Skins, and the 
Agreement produced by the Plaintiff, and ſigned by the 
Detendant was ſo, "by the Agreement of the ſame Date 
entered in the Detendant's Book, and ſigned by the 
Plaintiff, being to fell all his Merchandizable Calve Skins, 


the Plaintiff was nonſuited. 


2. That it does not extend to the Execy- 22 3 Ja. 1. 


1 Barnes 28, 


1 Raym, 7356» 


At Salop, 


I 744. 


Ul 


The Plaintiff declared upon a Promiſe to pay ſo much D. of Rut, 


Money upon the Plaintiff 's transferri b land v. 
y up rring ſo much South-Sea Hodefan, P. 


[ 12 G. 1. per 
pay ona Transfer to the Defendant or his Order; and Raym. Ch. J. 


Stoc c: at the Trial the Note produced appeared to be to 


this was holden to be a Variance, and the Plaintiff non— 


ſuited. So where the Contract declared on was to deliver Paynde ard 


Stock on the 22d of Auguſt, and upon the Trial the En- 8 OR, 


ry in the Broker's Book was a ContraQ for the Opening, 
though it was proved to be notorious that the Books were 
toopen the 22d, and the Broker ſwore he took the 22d of 
ug, and the Opening, to be convertible Terms.— 
But theſe ſeem rather to be Caſes founded on the Times 
to get rid of South-Sea Contracts, than to be relied on as 
'recedents in other Caſes. | 

A mere voluntary Courteſy will not have a Conſidera- 
on to uphold an A//umpſit, but if ſuch Courteſy were 


4 Noved by a Requeſt of the Party, that gives an E ſumpſit Y 
t | | "== 


Hob. 105. 
Cr, J. 18. 


f 


| 
l 
| 


=_ 
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—— — 


146 


bid. 


Salk, 22. 


a. 174. 


Winch. 48. 


Velv. 107. 


Ante 122. 


Hob. 88. 
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and therefore if the Plaintiff declare, that whereas the 
Defendant had feloniouſly flain A. he required the Plain- 
tiff to labour and do his Endeavour to obtain the King's 
Pardon; whereupon the Plaintiff did do his Endeavour, 
viz. in riding, &c. and afterward in Conſideration of 
the Premiſſes the Defendant did promiſe to pay the Plain- 
tiff 100/. it will be good: And Note, in ſuch Caſe if the 
Plaintiff could pròve no Riding, yet any other effeQual 
Endeavours according to the Requeſt would ſerve ; and 
if the Conſideration were future, that he would endea- 
vour, fo that the Plaintiff muſt lay his Endeavour ex- 
preſsly, and the Defendant would not deny the Promiſe, 
but the Endeaveur, he muſt traverſe the n in 
the general, and not the Riding in the ſpecial. And 
this leads me to take Notice of a Diſtinction between 
Promiſes upon a Conſideration executed, and executory. 
In the Caſe of a Conſideration executed the Defendant 
cannot traverſe the Confideration by itſelf, becauſe it 1; 
incorporated and coupled with the Promiſe, and if it 
were not then in Deed acted, it is Nudum Pattum. But 
if it be executory, the Plaintiff cannot bring his Action 
till the Conſideration performed, and if in Truth the 
Promiſe were made, and the Conſiderat ion not perform- 
ed, the Defendant muſt traverſe the Performance, and 
not the Promiſe, becauſe yhey are diſtin in Fat. And 
therefore the Plaintiff, when he alledges Performance, 
ought to alledge a Place where, and if he do not, the 
Defendant may demur fer want of a Venue. 
lf the Confideration he illegal it will not uphold an 4/- 
ſumpſit ; as were the Defendant in Conſideration of 2c. 
aſſumed to pay 40s. if he did not beat J. S. out of ſucha 
Cloſe. But the AQ to be done muſt appear unlawful at 
the Time, otherwiſe the Promiſe will not be void. A 
if A. bring B. to an Inn, and affirming to the Hoſt tha 
he has arreſted B. by Virtue of a Commiſſion of Rebel 
lion, in Conſideration that the Hoſt will keep B. as a Pri- 
ſoner for one Night, promiſe to fave him harmleſs; if !. 
recover againſt the Hoſt for falſe Impriſonment, the Hol 
may have ay Action on that Promiſe againſt A. Bu 
where B. 1 nſideration that the Gaoler would perm: 
A. his Priſoner to go at large, promiſed the Gaoler to pa) 


the Debt and ſave him harmleſs; it was holden a void 


Promiſe ; Fide to the fame Purpoſe Webb and Biſhop, ant! 
and the Caſes there cited. 


Where the Ad ion is brought upon mutual Promiſes, | 
is neceſſary to ſnew they were both made at the ſam? 
1 © RR Time, 
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, | * 
Time, or elſe it will be Nudum Pactum; and though the Salk. 112. 
Promiſes be mutual, yet if one Thing be in the Conf. 
deration of the other, a Performance is neceſſary to be 
averred, unleſs a certain Day be appointed for it; and x 
therefore where A. had given B. a Note for ſo much 
Money fix Months after the Bargain, B. transferring | 
the Stock, and B. at the ſame Time had given a Note to And | 
A. to transfer the Stock, A. praying*&c. B. brought * L : 
an Action, and upon Non Aſſumpſit, Holt Ch. Juſt- at i 
Guildhall, obliged the Plaintiff to prove either a Trans- 
fer, or a Tender and Refuſal, within theſe fix Months; 
and ſaid that if A. had brought an Action againſt B. ſor 
not transferring, he muſt have proved a Payment or a , 
Tender. 
Where in an Afſump/it two Conſiderations are alledged, Cr. J. 123. 
the one good and ſuthcient, the other idle and vain ; if 
that which is good be proved it ſufficeth: And although 
i3 he fail in the Proot of the other, it 1s not material, be- 


it MW cauſe it was in vain to alledge it; but if both be good, 
ut both muſt be proved. | 


on Though the Promiſe alledged be proved, yet if it ap- Cr. E. 79. 
he pear to be made on a different Conſideration than 1s 
m- mentioned in the Plaintiff's Declaration, it is not ſuffi- 


nd cient, or if it were made on the Conſideration alledged, 
nd and fome other 'Thing beſide. | 
ce, Ex Nudo pacto non oritur actio, and therefore if A. in 1 R. A. 23. 
the Conſideration that H. will make an Eſtate at Will to him, 
promiſe to pay, it is a void Promiſe, for B. may imme- 
Aſ- diately determine his Will. | 
200 It in Conſideration of a Thing already done, without 
cha my Requeſt, not for my Benefit, and where I was under 
| a: no moral Obligation to do it, I promiſe to pay Money, 
A; that is Nadum Pactum, and void. But if I were under 
tha | a moral Obligation to do a Thing, and another Perſon 
hel- does it without my Requeſt, and I atterwards promiſe to 
Pri- Pay, that is good. Therefore where a Pauper was ſud- Watſon ©, 
if B. denly taken ill, and an Apothecary attended her without 2 
Hot the previous Requeſt of the Overſeers, and cured her, * Tr. % 
-Buſ and afterwards the Overſeers promiſed Payment, it was Geo, 3. 
-rmit il holden good, for they were under a moral Obligation to 
o pay WM provide for the Poor. | 
void In Aſumpſit the Plaintiff declared, that he had deli- Carth. 89. 
ante; vered Goods to the Defendant, which he promiſed to diſ- 
poſe of and to give the Plaintiff an Account, &c. the De- 
es, fendant pleaded in Abatement, that he was Bailiff to the 
Plaintiff to merchandize the ſaid Goods, and that he 
ought to bring Account; and upon Demurrer it was 
2djudged that here being an expreſs Promiſe to account, 


 Aſſumpſit 


£ Vent. 251. 
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A ſumpſit will lie as well as Account, and that where- ever 
one acts as my Bailiff he promiſes to render an Account. 
However upon that Occaſion, Holt Ch. Juſt. told the 
Plaintiff, that when it came to be tried he would not ſuf- 


fer him to give all the Account in Evidence, or to enter 


into the Particulars thereof, but that he ſhould direct his 
Proof only as to the Damages which he had ſuſtained for 
not accounting according to his Promiſe. In ſuch Caſes 
where Indebitatus Aſſump/it is brought for Money received 
ad computandum, it is neceſſary to prove a Miſapplication 
or Breach of Truſt ; for if a Man receive Money to a 
ſpecial Purpoſe, it is not to be demanded of the Party as 
2 Duty, till he have neglected it or refuſed to apply it 
— ok to the Truſt, and ſuch Miſapplication or Breach 
of Truſt ought regularly to be laid in the Declaration, 
but the Want of it will be aided by a VerdiQ. 

Where the Defendant has no Way to come at the 
Knowledge of the Performance of the Conſideration, the 
Plaintiff ought to give Notice of it ; otherwiſe where 
there is a Perſon named, to whom the Defendant may 
reſort and inform himſelt ; as if the Promiſe be to pay as 
much as J. S. paid, quia conſtat de perſona the Plaintiff 
is not bound to give Notice; otherwiſe if the Promiſe he 
to pay to the Plaintiff as much as he ſhall have of any 


er. 

By 21 Fac. 1. c. 16. This Action muſt be brought 
within fix Years after the Cauſe of Action accrued ; but 
if the Defendant would take Advantage of the Statute, it 
is neceſſary for him to plead it, for he will not be per- 
mitted to give it in Evidence on the general Iſſue. 

If the Defendant plead Non Aſſumpſit infra ſex Annes, 


it is ſufficient for the Plaintiff to prove a Promiſe to pay 


within fix Years without any other Conſideration, for 
the Plea admits a Cauſe of Action before the fix Years. 
So if the Defendant ſay, Prove it due and I will pay 
&« jt,” ſuch a Promiſe with a Proof of the Debt is ſuffici- 


Sac ent, but a bare Ackuowledgment of the Debt, or of the 


Delivery of the Goods after the ſix Years, is not in itſelf 


a new Promiſe, though it is Evidence of one, as a Non- 


21. delivery on Demand is not a Converſion in itſelf, yet is 


good Evidence of a Converſion. But in an Action by 
an Executor for Money had and received to the Uſe of 
his Teſtatrix, where upon this Iſſue the Defendant was 
proved to fay, © I acknowledge the Receipt of the 
« Money, but the Teſtatrix gave it to me ;” Mr. Baron 
Clive directed the Jury to find for the Defendant : For 

| ſuch 


a Day: Upon Evidence the 
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ſuch an Acknowledgment could not amount to a Promiſe 

to Pays when he inſiſted he was entitled to rctain. 

In Aſumpſit on a Promiſſory Note, the Defendant Veo. Bart. », 
pleaded Non A ſſumpſit infra ſex Annos : And on the Trial ——= . 
it appeared that the Defendant was Surety in the Note? 

for F. S. and that fix Years were elapſed fince the Note 

was given, but that upon a Demand within fix Years the 

Defendant ſaid, ** Von know I had not any of the 

« Money myſelf, but I am willing to pay half of it.” 

The Judge was of Opinion at the Aſſizes that this Pro- 

miſe took 1t out of the Statute, but the Jury found for 


the Defendant : And on a Motion for a new Trial, the 
Court held clearly that the Judge was right; that this 


Promiſe was ſufficient ; and granted a new Trial. / 
If there be ſeveral Defendants, and ny plead Non af- 2 Vent. 151, 
ſumpſerunt infra ſex Annos, Proof of a Promiſe by one 2 


. 8 ; h Practice. 
within ſix Years is not ſufficient to charge him, for the — Pw” 


Action is joint. It the Defendant plead Non Aſſumpſit Bowley, H. 
infra ſex Annes ante diem impetrationis brevis, and the 12 G. 1. per 
Plaintiff reply 2 uod Aſſump/it _— ſex Annos, viz. ſuch te. 
laintiff is not obliged to ante 150 

prove the taking out the Original, becauſe there is a par- 1 
ticular Day mentioned in the Replication; but if no par- 
ticular Day be named, the Plaintiff muſt prove the takin 
out the Original. — There ſeems but very little Founda- 
tion for this Diſtinction; for though a particular Day be 
named In the Replication, yet the Plaintiff is not bound 
to prove a Promiſe on that Day.—The Manner of Plead- 
ing to avoid the Neceſſity of proving the Original at the 
Trial ſeems to be miſtaken ; for to do that the Plaintiff 
ſhould reply that he ſued forth his Writ on ſuch a Day, 
and that the Plaintiff promiſed within fix Years of that 
Day, and conclude with an Averment ; and then the 
Defendant is at Liberty to take Iſſue in his Rejoinder, 
on the Time of the Writ's being ſued out, or on the 
Promiſe being made within fix Years of the Time men- 
tioned, they being alledged in the Replication as two 
diſtin Facts; and when the Defendant takes Iſſue on 
one of thoſe Facts, he admits the other to be true, and 
conſequently it need not be proved. | 

The Defendants were Executors of the Executor of V. con oy 
. and in an Action of Iſumpſit, pleaded Non Aſſumpſit at Guudhal 
infra ſex Annos; the Plaintiff replied that on the 
June 8 G. 2. he ſued out a Bill of Middleſex againſt 2. Wace v. 
the Defendants, and that the Teſtator in his Life-time TY 2 
promiſed to pay the Demand within fix Years before e 

the 


Tr. 29 & 30 G. 
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the Bill of Middleſex ſued out. The firſt Item in the 
Bill whereon this Demand aroſe, was in 1740, and all 
the Items except the laſt were above fix Years ſtanding 
before the Bill of Middleſex ſued out. Mr. Norton in- 
fiſted for the Plaintiff, that the laſt Item being within fix 
Years, and this being a current Account, never liquida- 
ted, ſhould draw the former Items out of the Statute : 
But Deniſon J. held that the Clauſe in the Statute of Li- 


mitations about Merchants Accounts extended only to 


Green v Crane, 
H. 5. An B. R. 
Salk, MSS. 


Cawer ard 


James, Tr. 15 
G. 2. * B. 


Fitz. 289. 


Fitz. 81. 


x Show. 98. 


Salk. 422. 


Caſes where there were mutual Accounts, and reciprocal 
Demands between two Perſons : But if there were only a 
Demand by A. againſt B. in the common Way of BG - 
ſineſs, as by a Tradeſman on his Cuſtomer, that cannot 
be called Merchants Accounts : And he was very clearly 
of Opinion that in this Caſe, the Statute was a Bar to 
all Demands of above fix Years ſtanding. 

It an Executor bring Aſſumpſit on a Promiſe made to 
his Teſtator, and the Detendant plead that he made no 
Promiſe to the Teſtator within fix Years ; if Iſſue be 
joined thereon, a Promiſe to the Executor within fix 
Years will not maintain the Action. 

If an Executor take out proper Proceſs within a Year 
after the Death of his Teſtator, if the fix Years were 
not lapſed before the Death of the Teſtator, though they 
be lapſed within that Year, yet it will be ſufficient to 
take it out of 21 Fac. 1. c. 16. by the Equity of Sec. 4. 

So if an Executor bring Aſſumpſit, but die before Judg- 
ment, and the fix Years run, his Executor may notwith- 
ſtanding bring a freſh Action, ſo as he bring it in a rea- 
ſonable Time, which is to be diſcuſſed at the Diſcretion 
of the Juſtices upon the Circumſtances of the Caſe. And 
note; Though Aſſumpſit be not within the Letter of the 
Proviſo of 21 Fac. 1. which excepts Perſons beyond 
Seas, yet it is within the Equity of it; therefore where 
the Plaintiff replied to the Plea of Non Aſſumpſit infra ſex 
Annot, that he was beyond Seca till ſuch a Time, after 
which he brought the Action at ſuch a Day, it will be 

But the Plaintiff would not have been excuſed by 
the Defendant being beyond Sea before the Statute of the 
4& 5 Ann. | 

Aſſumpjit in Conſideration that the Plaintiff at the De- 
fendant's Requeſt would receive A. and B. ut Heſpites and 
diet them, the Defendant promiſed to pay. The Defendant 
pleaded Non Aſſumpſit infra ſex Anno, and on Demurrer 
it was holden to be no Plea, for it is not material when 

the 
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the Promiſe was made if the Cauſe of Action be within 
fix Years, therefore the Plea ought to have been Adi 
non accrevit infra ſex Annos. 

If an Action be properly commenced in an inferior Gawer 421 
Court within the fix Years, and the Defendant remove James, Tr. 
it by Ha. Cor. to the K. B. the Statute will be no Bar 14 C. 2. C. 
though the ſix Ygars be clapſed before the Removal. 

And Note; A Capias is good without an Original, as — 
well. as a Lalitat without a Bill of Middlees. And a 1 G. . 
Latitat ſued in the Vacation will by Fiction of Law fave Lambert o 
the Limitation of Time, unleſs the Defendant in his Re- White y. E. 
joinder ſet out the very Day on which the Latitut iſſued. _ 5 
—If the Plaintiff would take Advantage of ſuch Process, 

he muſt ſhew that he has continued the Writ to the Time 

of the Action brought and. muſt ſet forth that the firſt 

Writ was returned: For if the Defendant plead Non A, 

ſump/it infra ſex Annos ante Exhibitionem Bille, and Iſſue 

be taken thereupon, he cannot give the Latitat in Evi- 

dence; for a Latitat may cither be the Commencement 

of the Action, or only Proceſs to bring the Defendant 

into Court; and as Proceſs it may be ſued out before , , e 
the Cauſe of Action accrues : As where the Defendant Newton, Tr. 
pleaded a Tender before exhibiting the Bill, the Plaintiff 19 G, 2, 
replied a Latitat ſued out before, the Defendant rejoin- 

ed Non Aſſumpfit before ſuing out the Latitat, and on 

Demurrer had Judgment. 

In an Indebitatus Aſjumpft on a Promiſe to pay on ca. K. B. 
Demand, the Defendant pleaded Non Aſſumpſit infra ſex 444: 
Annes; the Plaintiff demurred, becauſe the Plea ſhould 
have been, that there had been no Demand within fix 
Years, or Non Aſſumpſit infra ſex Aunos after Demand. 

But the Court held that an Indebitatus Aſſumpfit ſhews 

a Debt due at the Time of the Promiſe, and therefore the powel and 
Plea good; but if the Promiſe had been of a collateral Pierce, Mic. 
Thing which would create no Debt till Demand, it might 4 8.1. 

be otherwiſe. In ſuch Caſe the Plea is guod Actio non 

accrevit infra ſex Annas. | 

Where a mere Duty is Promiſed to be paid on Requeſt, 1 Savnd. 33. 
as in Conſideration of 101. lent to the Defendant, he * ds. 
promiſed to pay it on Requeſt, there no actual Requeſt 
is neceſſary, but the bringing the Action is itſelf a ſuffici- 
ent Demand. But it is otherwiſe on a Promiſe to pay a 
collateral Sum on Requeſt; as where the Defendant pro- 
miſed to pay 40]. on Requeſt if he did not perform an Cr. J. 523 
Award, there an actual Requeſt is neceſſary, and muſt 
be ſet forth in the Declaration, and /epius requifitus will 
not ſerve. ; ; 

The Defendant may in this Action (whether it be a ge- 1 Lev: 142. 
neral or ſpecial Aſſumpſit) upon the Plea of Non A ſumpſit, 

| which 
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which is the general Iſſue, (for if the Defendant plead 

x Sid. 236. Not Guilty the Plaintiff may demur, though if Iſſue be 
| joined thereon and a Verdict for the Plaintiff, it cannot 

5 moved in Arreſt of Judgment) give in Evidence any 
Thing which proves nothing due, as the Delivery of 

Salk, 140, Corn or any other Thing in Satisfaction, or a Releaſe; 
ſo he may give in Evidence Performance. And though 

in Fitz. and Freeſtone, 1 Med. 210. a Diſtinction is ta- 

ken between a general and ſpecial A/ſumpſit, and it is faid 

that in the laſt Caſe Payment or any other legal Diſ- 

charge mult be pleaded, yet that Diſtinction is not Lay; 

we bogs Bagg but in both Caſes the Defendant is allowed to give in 
Muss. Evidence ws Thing that will diſcharge the Debt; ſo he 
Ld. Barnard may give in Evidence an uſurious Contract, becauſe that 


. Saul, H. 2 Ay 7 . 
8 makes it a void Promiſe 


Str, 85. | | eg 
= a Note; That a Promiſe before it is broken may be diſ- 


Ta. K, - ag charged by Parol Agreement: But after it is broken t 
538. 1 Mod. cannot be diſcharged without Deed by any new Agree- 
259. ment, without Satisfaction. 

So he may give in Evidence on the general Iſſue, that 
Gab. min. be was an Infant at the Time of making the Promiſe. 
of C. B. 53. For the Gift of the Action is the Fraud and Deluſion 
| that the Defendant has offered the Plaintiff in not per- 
forming his Promiſe, and therefore whatever goes to ſhew 
there was no Contract, or that it was performed or re- 
leaſed, or that there was no Conſideration, goes to the 
Giſt of the Action, becauſe there could be no Deluſion or 
Legliſe and Fraud to the Plaintiff at the Time of the Action brought. 
Champante So he may give in Evidence that the Plaintiff has a Part- 
Str. $20. ner, for then it would not be the ſame Contract; or that 
the Promiſe was made by him and another jointly; 
though in Regard to this there has been ſome Latitude ot 
_—_—— late in the Conduct of moſt Judges, who will not nonſuit 
A Car. 2. 2 Plaintiff on ſuch Evidence, unleſs it appear clearly that 
the Plaintiff knew there were more Partners than he has 
brought his Action againſt, for he gave Credit only to 
ſuch, and therefore the Law may well raiſe an Aſſump/it in 
Rice v, Shute, them onfy. And in alate Cafe, where two Perſons were 
1 * * 3* Partners, and the Plaintiff dealt with them as ſuch, 
8 and intitled his Account “ Cole & \hute,” but brought 
his Action againſt one only, and was nonſuited at the 
Aſizes; the Court ſet aſide the Nonſuit, and granted : 

new Trial. | | 
Matters of Law that do not go to the Giſt of the ARi- 
on, but to the Diſcharge of it, are to be pleaded, as the 
Statute of Limitations. So if a leſs Sum be paid before that 
: Time, 


A as. 


came inſolvent, and that the Plaintiff and his other Cre- 
ditors ſigned a Letter of Licence to authorize him to re- 4682, 
cover Monies due to him, and after that having Notice of 
all that he had recovered divided it, and by Agreement 
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Time, becauſe that is not a Performance which deſtroys Lv. 33. 
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the Being of a Promiſe, but a collateral Agreement that 


ſupplies the Performance of it: But ſuch Evidence may 


de given in Mitigation of Damages. 


In Indebitatus Aſſumpſit for Goods fold, the Defendant — 
pleaded Non Aſſumpſit, and gave in Evidence that he be- pb 


took 45s. in the Pound, and the Plaintiff and other Cre- 


| ditors ſigned a general Releaſe to Defendant ; the Plain- 
tiff pretended that the Defendant gave him a Note pro- 
| miſing to pay the entire Debt, if he would ſign the Re- 
| leaſe, and produced the Note. 
| the Relcaſe was good Evidence for the Detendant on the 
| Non Aſſumpfit in this Action, and that the Plaintiff ought 


But it was holden that 


to declare ſpecially upon the ſpecial Promiſe. 
Proof that the Plaintiff was a Bankrupt at the Time of Hopkins and 


the Work and Labour done, would be ſufficient to non- Pewar, Hil. 32 
ſu it him. : G. 2. C. B. 


If A. give a Letter of Attorney to B. to receive Money C. K. B. 409. 


from C. and after bring an Action againſt C. C. cannot 


give in Evidence (otherwiſe than in Mitigation of Da- 
mages) that he has paid the Money to B. ſince the Ac 
brought, for the bringing the Action is a Revocation 
the Letter of Attorney. 
A. being indebted to B. indorſed a Bill of Exchange . 124. 

to him, and afterward on Aſſumpſit brought againſt him 

by B. gave it in Evidence, and that it had laid fo long 

in his Hands after it was made payable ; but this was dit- 
allowed, becauſe a Bill ſhall never go in Diſcharge of a 

precedent Debt, except it be ſo agreed; though not ap- Griffith and 
plying for Payment in a reaſonable Time, ſeems fit to Pope at G. 

e left to the Jury as Evidence of ſuch Agreement. Hall 1698, per 


B. brought an Action for Money had and received a- e J- 


gainſt A. and A. gave in Evidence the Payment of 20 Andr. 190. S. P. 
Guineas to the Secretary of a foreign Miniſter for a writ- Aldſworth's 
ten Protection for B. and likewiſe his Journies and Ex- 2 1 
pences in getting it. Mr. Baron Clarke directed the Jury, "Om 
that in caſe they believed the Application for this Protec- 
tion to be by the Order of the Plaintiff on his own Mo- 
tion, to allow theſe Sums in the Account, but if they 
thought the Advice to get ſuch Protection came from the 

fendant, then to allow him nothing ; and accordingly 
the Jury, who knew the Defendant to be an artful de- 


ſigning 


254 


Salk. 279. 


Ca. K. B. 197. 


Cr. J. 494. 


Farm, and bought the Sheep of the Plaintiff in the 
Way of farming, directed the Jury to give a Verdict tor 


Str. 1083. 


Evelyn, Bart. v. 
Chicheſter, B. 
R. Trin 5 G. 
3. Burr. 1717. 


an Action 
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ſigning Fellow, and the Plaintiff an Ignorant young Man, 
who had been drawn into the Difficulties he was under by 
the Defendant who acted as an Attorney for him, gave 
a Verdict for the Plaintiff without allowing the Defen- 
dant any Thing on that Account. 

One lends an Infant Money, who employs it in paying 
for Neceſſaries, the Infant is not liable; for it is upon 
the Lending that the Contract muſt ariſe, and the Infant' 
applying the Money afterward for neceffaries, will not by 
Matter ex po? facto intitle the Plaintiff to an Action; but 
perhaps if the Plaintiff prove that the Money was lent 
to buy Neceſſaries with, and that it was laid out accord- 
ingly, he would be entitled to a VerdiQ. 

Aſjumpfit for Goods ſold, the Defendant pleaded Non. 
age, the Plaintiff replied they were pro neceſſaris victu 
apparatu ad Manutentionem familie ſue; the Defendant 
rejoined that he kept a Mercer's Shop at YEreuwſhury, and 
bought thoſe Wares to ſell again, and traverſed that he 
bought them pro neceſſario, &c. and Demurrer thereupon; 
and per Cur': This buying for the Maintenance of his 
Trade, though he gain thereby his living, ſhall not bind 
him, for an Infant ſhall not be hound by his Bargain for p 
any Thing but for his Neceſſity, viz. Diet and Apparel 5. 
or neceſſary Learning. But Mr. Baron Clarke in ſuch ; 

labore him, where the Defendant gave his 
Non-age in Evidence, it appearing he had been ſet up in |, 


the Plaintiff, and ſaid he thought the Law ought not to 
put it in the Power of Infan s to impoſe upon the Reſt of, 
the World. And the cf Law is agreeable to this De- 1 
termination. Vide Erſtine's Principles, I 1. tit, 7. , 2, 
However, in the Cafe of J/ywall and Champion at Guild 
hall, Lee, Ch. Juſt. would not ſuffer the Plaintiff to rc 
cover for Tobacco ſent to the Defendant, who ſet up: 
Shop in the Country, he appearing to be an Infant; fo c 
the Law will not ſuffer him to trade, which may be hi 10 
undoing. . | 

A Copyhold Eftate devoted on the Defendant when 
he was an Infant of fix Years of Age: A Fine was al 

ſeſſed, and he was admitted to the Eſtate on his comin! 
of Age. Afjump/it was brought for this Fine, and upo 

the Caſe reſerved the Queſtion was, Whether Aſſumf/6 
would lie for the Fine, which the Jury found to be 
reaſonable one? The Court held clearly that R.. 
Aqui 
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Action lay: And per Yates Juſt. if /ſumpht had been 
brought againſt the Infant during his Minority, it would 
have lain. Debt in this Caſe may not lie againſt an In- 
fant, becauſe he cannot wage his Law ; but if an Infant 
take a Leaſe for Years and hold, he may be charged 
> W in Debt for that Rent. If an Infant be bound for Ne- 2 Bulſtr. 69. 
„ceeſſaries, a fortieri he is for an old Fine, which is neceſ- 
ſary to intitle him to receive the Rents and Profits of his 
Eſtate, thereout to provide Neceſſaries. But in this Caſe 
it is clear beyond all Doubt, as he has confirmed the 
Contract by his Enjoyment ſince he came of Age. 
Lord Bacon in his Maxims to illuſtrate kis eighteenth 
Rule, Perſona conjunfla æguiparatur intereſſe proprio,” 
ſays that if one under Age contract for the nurſing 
of his lawful Child, the Contract is good, and ſhall not 
be avoided by Infancy. 
So Neceſſaries for an Infant's Wife are Neceſſaries for Str. 168. 
him, but if provided only in order for the Marriage, he 
is not charzeable, though ſhe uſe them after. 
But though a Promiſe by an Infant will not bind him 

unleſs for Neceſſaries, yet he (hall take \dvantage of any ey 
Promiſe made to him, although the Conſideration for 
uch Promiſe were the Infant's Promiſe ; as in the Caſe 
f Holt and Ward, where the Plaintiff an Infant reco- Str. 935. 
rered in an Action on mutual Promiſes of Marriage. 

And Note; If Goods not Neceſſaries be delivered to Str. 690. 
an Infant, if after full Age he ratify the Contract by 2 
Fromiſe to pay, he is bound. 

An Infant bought a Chariot and Horſes, and within Capper and 
ige gave a ſingle Bond for the Money, and afterward at aan 
Full Age promiſed to pay. In an Action of A fumpſit this , B. R. 
„latter was found ſpecially, and the Court were of Opi- Poſt. 178. 

ion that the Contract was ſo extinguiſhed by giving the 
Wond, that it did not remain ſo as to be a Conſideration 
r this Promiſe at full \ ge, and gave Judgment for the 

. Defendant. 
As it is very common in M ſumpſit for the Defendant to 
Wicad Non Afumpſit as to Part, and a Tender as to 
he Reſt, it is proper to be known that upen ſuch an Iſſue 
is ſufficient for the Defendant to prove a Tender of the 
loney in Bags, or untold, for it is the Receiver's Buſi- 
ö eſs to tell it; but if the Defendant ſay, Here I am 5 Co. 113. 
ready Noy 74. 


Baily 2 
Holditone, 
1r. 16 & 17 
G 2. C. B. 


Ferrand and 


Pearſon, k. 2. 


. i. C. 3. 
and Johnſon 
and Maple- 
toff, Lutw. 
224. denied 
to be Law. 
Bolcero and 


Andrews, H. 
26 & 27 Car, 


2. per Hales 
Ch. J. 
x Vent, 65. 


z 


1 R. A. 818d. 
2 Co. 72. b. 


alk. 107. | 
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ready to pay you,“ and yet hold the Bags all the 1 ime 
under his Arm, it would not be a good I ender 

And Note; That a Fend r cannot be 3 after an 
Imparlance, unleſs within the firſt four Days in Term, 
except under particular Circumſtances the Court give 
leave ſo to do; as where the Writ was returnable in 
Eaſer Term, and Declaration not delivered till the Day 
before the Eſſoign Day of Trinity, and the Defendant 
lived in Shropſhire, lo that the Agent could not get In- 
ſtructions in Time. | 

Where there is no certain Time jn the Promiſe for 
the Payment of the Mcney, the Defendant is to be 
always ready to pay, and when he pleads \emper Paratu; 
the Plaintiff muſt in his Replication ſhew a ſpeci! 
Requeſt and Refuſal, if there be any, for the Requell 


laid in the Declaration is not material nor traverſable. 


Note; the Jury may in this Action, if they ſee Res. | 
ſon, give leſs Damages than are proved: as ſuppoſe 2 
Promiſe to pay for an Horſe a Farthing a Nail, douvlin; Wi 
it each Time; or a Promiſe to pay 1000l. if the Plainuff 
cured the Defendant's Eye, or ſuch like. 


. 


Of the Action of Covenant. 


HERE is no ſet Form of Words neceſſary to be 
| made ule of in creating a Covenant, and theie— 
tore any will do which ſhew the Parties Concutence 0 
the Performance of a future Act; as when a Letkt 
Covenants to repair, “ Provided always and it is 2grec 
that the Leflor ſhould find Timber,” this make a Cove 
nant on the Part of the Leſſor. 

Though Covenant lies on an Deed-Poll, as well # 
on a Deed indented, yet the Parties muſt be name 
therein; and therefore if upen Oyer the Deed appear t 

be 
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be only that theDefendant promiſed and engaged himſelf to 
bring in the Body of A. without ſaying to the Plaintiff, 
no Action will lie. | 

There are ſome Words which of themſelves import no 5 Co. 17. 
expreſs Covenant, yet in certain Contracts amount to Cath. 98. 
fuch, and are therefore Covenants in Law ; as where a ages 
Man leaſes Lands for Years by the Words conceſſi or 9 
demiſi, if the Leſſee be evicted he may have Covenant, 
do if an Aſſignment be made by the Word Grant. So 
the Words yielding and paying make a Covenant for pay- 
ing of Rent | 

But if a Man leaſe Goods by Indenture which are 4 co. 30. b 
eviaed within the Term, yet the Leſſee ſhall not have Owen 104. 


Covenant, for the Law does not create any Covenant 


upon ſuch perſonal Things; and therefore in the Cale 
of a Leaſe of a Houſe with the Goods, it is uſual to make 
a Schedule of them, and have a Covenant from the 
Leſſee to redeliver them at the End of the Term; for 
otherwiſe the Leſſor can only have Trover or Detinue. 

Covenant will lie for a Misfeaſance, but not for a Non- 1 Saund. 32. 
feaſance; as if a Man grant a Way, and after ſtop it, % 
but it is otherwiſe if he let it go out of Repair. 

If A. for a valuable Conſideration promiſe by Deed . R. A. ,r». 
not to do certain Thing, Caſe will not lie, but Cove- i 
nant; as where A. recovered a Debt again B. B. paid 
the Condemnation, upon which 4. releaſed all Actions, 
Executions, c. by Deed, and by the ſame Deed pro- 
miſed to diſcharge ail Writs of Execution againſt B. 
upon the ſaid Judgment. 5 

If the Covenant be joint, vet if the Intereſt be ſeveral, Dy. 337. 
the Covenant ſhall be taken to he ſeveral, and though 5 Co. 19. 
the Covenant be joint and ſeveral, yet if the Intereſt be * und. 155. 
joint the Action muſt be lo too: As if 4. covenant to | 
do an Act for the Benefit of B. and D. and enter into 
Bond to them et cuilibet eorum for Performance, the In- 
tereſt being joint each cannot bring a ſeparate Action; 
but two may bind themſelves jointly and ſeparately to pay 
Money, and the Obligee may ſue which he pleaſes, 

If ſeveral covenant jointly and ſeverally, a Defeafance Ca. K. B. 553. 
to one is a Defeaſance to all; but in ſuch Caſe if 7. 
covenant that he will not ſue B. yet he may ſtill ſue 
the Reſt, for though a Covenant that is a perpetual Bar, 
to avoid Circuity of Action, is conſtrued a Releaſe, yet 
it is not ſo in its Nature, and therefore where he has a 
Remedy left againſt the Reſt, it all be conſtrued a Co- 

| L. 2 venant 


— 
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Ca. KR. . 332. 


Hambly -. 
Bp. of Wilton 
& al. Tr. 16 
& 17 Geo. 2. 
C.B. 

Yelv. 199. - 


brought Covenant againſt Yate ; and the Court held that 
he who ſurvived ought to have the Action. 


1 Lev. 63. 


Noy 86. 


vernon ar 
Jefferies, M. 
140. 2. 

1 Sid, 420. 

1 Vent. 34. 


co. L. 198. 


Br. Covenant, 
12. 


Pl. Com. 290. 


2 Lev. 26. 


L eſſee ſhall enjoy free from Incumbrances made by them, his 
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venant and no more. So two Deeds made at the ſame 
Time between the ſame Parties, that have not a Reter- 
ence the one to the other, ſhall not be conſtrued to be a 
Defzaiance the one of the other. 

And note, that in Caſe of Leaſes for Years, the De- 


| fealance may be after the firit Deed, but it would be IF 


otherwiſe in Cafe of Frecholds of corporeal Inheritauces. 
Indenture between Ralle and another of one Part, and 
Yate of the other Part, among other Covenants one was 
thus : lt is agreed between the Parties, that Yate thall 
enter into a Bond to pay Rolle 160l. by ſuch a Day,” 
Rolle died, the Money not being paid, his Executors 


If in Covenant againſt two there be Judgment by De- 
fault againſt one, and the other plead Performance, which 
is found for him, the Plaintiff ſhall not have Judgment 
againſt the other. 

It two Men leaſe for Years, and covenant that the 


this (hall be taken to he ſeveral as well as joint. fro 
Note, If che Covenant be joint, and the Action 
brought only againſt one, Advantage muſt be taken by por 
pleading it in Abatement. But where it is brought by Þ ver 
one Covenantee where there are ſeveral, Advantage may N was 
be taken of it without pleading it in Abatement by crav- Nh. 
ing Oyer, anddemurring generally ;—Note, Tenants in this 
Common ought to join in the Action of Covenant for Rent. Wthe 
A. covenants that B. ſhail ſerve J). as an # pprentice I mac 
for ſeven Years and dies; if B. depart within the Term, WF 
Covenant will lie againſt the Executor of J. though not Nreph. 
named. | 
Covenants real, or ſuch as are annexed to Eſtates, ſhall 
deſcend to the Heir of the Covenantee, and he alone (hal! 
take Advantage of them. ;$s where the Leſſee covenants 
with the Leſſor, his Executors and Adminiſtrators, to 
repair, the Heir of the Leſſor may have Covenant, 
though not named. Ho if A covenant to make a nev 
Leaſe to J. §. at the End of the Ferm, J. &. dies be- 
fore, his Executor may”bring Covenant, though not 
named, F 
Where the Plaintiff declared. that the Defendant ſold 
to the Plaintiff's Teſtator certain Land, and covenanted 
'\wiih him, his Heirs and Aſſigns, that he ſhould enjo] 
azainſt him and Sir P. Vanlere, and all claiming unde! {heir 
them; and aſſigned for Breach, that one ciaiming unde! hiv 7 
dir P. Vanlore ejected his Teſtator, it was objected, 7 
the 


Relative to Trials at Niſi Prius. 159 


the Action ought to have been brought by the Heir or 
Aſſignee, But it was holden that the Eviction being in 
the Life-time of the Teſtator, he could not have an Heir 
or Aſſignee of this Land, and ſo the Damages belong to 
the Executor, though not named. 
The Aſſignee of a Term is bound to perform all the boy 1 
Covenants which are annexed to the Eſtate, ſuch as to 3 
pay Rent, repair Houſes, &c. but if the Leſſee covenant 
to build a Wall upon the Premiſſes, it ſhall not bind the 
| Aſſignee unleſs he be expreſsly named in the Covenant, t 199. 
| and though he be named, yet if the Covenant were e 
broken before the Aſſignment, he ſhall not be bound. 
A. leaſes to B. who covenants to repair, and aſſigus to Carth. 319. 
F. F. who dies inteſtate; the Leſſor may bring Gow 
nant againſt the Adminiſtrator of J. S. and declare 
againſt him as an Aſſignee. er. J. 206. 
If the Leſſee covenant to repair or pay Rent, and 
grant over his Term, yet Covenant will lie againſt him or 
his Executors, though the Leſſor have accepted Rent 
from the Aſſignee. 
n So an Aſſignee who aſſigns over is liable to Covenant Jordan and 
bor the Rent incurred during his Enjoyment, and if Co- Sewell, 9G, 2, 
y WW venant be brought, he may plead that before any Rent Lond 2 
Las due he granted and ailigned all his Term to 7. S. Salk. $4. | 
v- ho by Virtue thereof entered and was poſſeſſed ; and | 
in this will be good Diſcharge without alledging Notice of Lekeux ans 
It Nhe Aſſignment, and the Aſſignment will be good though ure 2 
ce made the Day before the Rent due to a Priſoner in the Fr 
m, Fleet, nor can the Plaintiff take any Advantage of it by str. 1221. 
10t Mreplying per fraudem, unleis he canprove a Truit : It was Salk 81, 
the Leſſor's own Fault and Folly to take the firſt Aſhgnee Cen 277; 
abr his Tenant, nor is he without Remedy, for he may 
val! bring Covenant againſt the Leſſee, or diſtrain upon the 
nts Land. 5 
to As the Aſſignee ſhall be bound by a Covenant, which 5 co. 17. bs 
uns along with the Land, ſo ſhall he take Advantage of 
It, If a Man leafe Land to another by Indenture, this 
ovenant in law will go to the Aſſignee of the Term. 
By 32 H. 8. c. 34. reciting, Whereas divers had Lands, 
anors, c. for Life or Years by Writing, containing 
ertain Conſiderations and Agreements, as well on the 
art of the Leſſees and Grantees, their Executors and 
Agns, as on the Part of the Leſſors and Grantors, 
heir Heirs and Succeſſors: and whereas by the Com- 
non Law no Stranger to any Condition or . 
cou 
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could take Advantage thereof: It is enacted, that al! 
Perſons, their Heirs, Sueceſſors and Aſſigns, which have 
or ſhall have any Grant of the King of any Lands, 
Manors, &c. or any Reverſion thereof, and alſo all other 
Perſons being Grantees or Aſſignees to or by the King, 
or to or by any other Perſon or Perſons, and the Heirs, 
Executors, Succeſſors and Aſſigns of every of then, 
{hall and may have like Advantage by Entry for Non- 
payment of Rent, or for doing Waſte or other For- 
teiture, and the ſame Remedy by Action only for not 
performing other Conditions, Covenants and Agreements 
contained in the ſaid Leaſes, againſt the Leſſee and 
Grantee, their Executors, Adminiſtrators and Aſſigns, 
as the Leſſors and Grantors, their Heirs or Sueceſſors 
ought, ſhould, or might have had at any Time or Times; 
and by the ſame AQ all Farmers, Letſees and Grantees 
for Years, Life or Lives, their Executors, Adminiſtrators < 
and Aſſigns, ſhall and may have like Action and Remedy Þ " 
againſt all Perſons their Heirs, Succeſſors and Aſſigns, 


which, by the Grant cf the King or other Perſons (hal ü 
have the Reverſion or any Part thereof, for any Condition. f 
Covenant or Agreement contained in their Leaſes, as th: 1 
Leſſees or any of them might cr ſhould have had againſt : 
the Leſſors and Grantors, their Heirs and Succeſſors; N 
Recovery in Value by reaſon of any Warranty in Deed o | 
in Law only excepted. | . 
Co. L. 215. It is plain, this Act does not extend to Gifts in Tai, be 


nor to a Grantee by Fine till àttornment, for it muſt be 
intended of ſuch Aſſignees only, as have had all Cereme- uin 
nies by Law requiſite. 


Ibid, The firſt Clauſe extends to Grantees of Part of th: * 
| Eſtate of the Reverſion, but not to Grantees of the Re ; 
verſion in Part of the Land. a 


Ibid. © Whoever comes in by the AQ and Limitation of if ge 
Party, though in the Pet, is a ſufficient Grantee with X 
this Statute, but it does not extend to ſuch as come i wh; 

merely by Act of Law, nor to him who is in of another 


Eſtate. 


we. 1 — 5 The Grantee ſhall not take Advantage of a Conditio! * 

N 2 I. before he has given Notice to the Leſſee, though he mu and 

215. b. of a Covenant. vena 
The Words, ** other Forfeiture,” ſhall be taken #! Thi 
other Forfeitures like to the Examples there put, v and 
Payment of Rent, or doing Waſte, which are for i nant 


Benefit of the Reverſion, and therefore Conditions | 
szund. 237, Payment of any Sum in groſs, Delivery of Corn, © 
TER are not within the Meaning of this Act. The Pri 
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of the Parties; as where the Condition of a Bond was to 
bound to the Defendant) before ſuch a Day; if the De- 
| fendant ſue the Plaintiff on the Obligation and recover, 
that his Son (then being infra annos nubiles) ſhould before 
| ſuch a Day marry B.'s Daughter, and he does marry her 


the Marriage, yet the Covenant is performed. But if 


| Conſtruction ſhall be made as is moſt ſtrong againſt the 


without ſaying for how long, yet it ſhall be for the Life of 
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of Action is transferred, and it may be brought in the 


Country where the Covenant was made, as well as where 


the Land lies. 
Covenant by the Aſſignee of the Leſſor againſt the 2 $ how, 134. 


| Leſſee after his Aſſignment, and after Acceptance of 


Rent from the Aſſignee, it is good within the Statute. 
It was formerly holden, that the Surrenderee of a cr. J. zog. 
Copyhold was not an ſſignee within this Act: But the Gilb. Trin. 187 


| latter Caſes have holden otherwiſe, | Darth. 205, 


Salk. 235, 
$ Lev. 326. 1Show, 284. 4 Mod, 99, Skin. 2964 305. 


All Covenants are to be taken according to the Intent cr. x, -, 


deliver to the Plaintiff an Obligation (in which he was 


and afterward before the Day deliver the Obligation, 
it will not be a Performance. But if A. be bound to B. 


accordingly, and after at the Age of Conſent diſagrees to 


there be any Doubt on the Senſe of the Words, ſuch | 0 
Covenantor. Therefore if 4 coyenant with K. that if 
B. marry his Daughter, he will pay him 20l. per Annum 


B. and not for one Year only. 

A Covenant for quiet Enjoyment, ſhall not be con- Hob. 34. 
ſtrued to extend to a wrongtul Ejectment by a Stranger, 
unleſs ſo expreſſed. | 

If A. grant a Rent Charge to P. for the Uſe of J. S. 2 Mod. 138; 

bendum to B. his Heirs and Aſligns to the Uſe of F. S. 
nd covenant with B. to pay to the Uſe of J. S. if the 
Rent be behind, B. may have Covenant, 

Where a Man Covenants not to do an Ac or Thing 
which was lawful to do, and an Act of Parliament comes 
after and compels him to do it, the Statute repeals the 
Covenant. 

Soif a Man covenant to do a Thing which is lawful, 
and an Act comes to hinder him from doing it, the Co- 
venant is repealed. But if a Man covenant not to do a 
Thing which was then unlawfal, and an Act come 
and make it lawful, ſuch Act does not repeal the Cove- 


nant, 
Is 


Salk, 198. 
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1 Salk, 30g. If the principal Thing to be performed as the convey- 
ancing an Eſtate, &c. be void, further Covenants which 
are relative and dependant thereon, are ſo like wiſe; but 
where the Covenants are diſtin and feparate, it is not 
material whether an Eſtate paſſed or not ; as a Covenant 
for the Payment of a Sum of Money 
For the better underſtanding what ſhall be ſaid to be a 
Breach of Covenant, and how far it is neceſſary to ſet it 
forth in an Action of Covenant, it will be proper likewiſe 
to take Notice what would be a Breach of a Promile or 
Condition, and how far it is neceſſary to ſet it forth in an 
Action of Debt or upon the Caſe. 

Tryon and Car-. Debt upon Bond conditioned to pay on or before the 5th 

Bang of September, the Defendant pleaded Payment on the 5th; 

Poſt. 121. the Plaintiff replied that he did not, and thereupon Iſſue 

Burr. 944 joined: After Verdict for the Plaintiff, Judgment ar- 

& reſted becauſe the Replication ſhould have been, that he 

did not pay at the Day, nor at any Time before; for 

otherwiſe he does not ſhew a Breach to intitle himſelf to 
his Action, which is neceſſary in all Caſes where the Plea 
is founded upon ſomething within the Condition. But 
it is otherwiſe where the Plea is of a collai-cal Matter, 

(as a Releaſe, &c.) for ſuch Plea admits a Breach, and 

this Rule holds in all Caſes, except in Bonds for the 

Performance of an Award ; for there, though a collateral 

Motter be pleaded (ſuch as NAul agard fait,) yet the Re- 

plication mult ſhew a Breach, that it may appear to the 

Court to be in ſuch Part of the Award as is good ; for an 

Award may be good in Part and bad in Part. 

$UK. 140. In Caſe tor that the Defendant promiſed to deliver, on 
or before the 5th January, 20 Quarters of Corn out of 3 
Ship into a Barge, to be brought by the Plaintiff, and 
Breach aſſigned that the Defendant did not deliver on th: 
Sth ; on Non Aſſumpſit Verdict for the Plaintiff, and on 
Motion in Arrelt of Judgment it was holden by Holt Ch. 
Juſt. that as the Detendant could not make a 'Tender be- 
fore the laſt Day, it ſhall not be preſumed that the Plaintiff 
was there to receive it ſooner, therefore the Declaration 
would have been good on Demurrer, but clearly ſo after 
Verdict, becauſe an actual Delivery at any Time miglit 
have been given in Evidence on the Nen Aſſumgſit. 

z Saund. 316. In Debt upon Bond the Defendant prayed Oyer of the 
Condition, which was to perform Covenants in an Inden- 
ture, and thereupon he brought the Indenture into Court, 
and pleaded that there were no Covenants on his Part to 


i Salk. 199. 


Salk. 138. 8. P. 


«ati a © HH cs ad ls a 
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be performed. The Plaintiff prayed Oyer, and in Fact 
there being ſeveral Covenants on the Defendant's Part to 
be performed, he demurred. Saunders for the Defendant 
objected, that the Plaintiff had demurred trop haſtivement, 
for that he ought to have ſhewed a Breach to maintain his 
Action; but the Plaintiff had Judgment, for it appeared 


judicially to the Court, of the Defendant's own ſhewing, 


that he had pleaded a falſe Plea, and therefore there was no 
Occaſion for the Plaintiff to ſhew any Matter of Fact to 
maintain his Action. 

In Debt upon a Bail Bond, the Declaration ſet forth 
that 4 and B. and the Defendant became bound jointly 
and ſeverafly for the Appearance of A. that A. did not 
appear, and that the Deiendant had not paid ; ſpecial 
Demurrer, becauſe not averred that the Money was not 


paid by either of the other two, and compared to a Co- 
However, upon Search of Precedents, - 


venant by three. 
the Plaintiff had judgment. 

Debt on Bond conditioned to perform an Award, the 
Defendant pleads Nul agard. The Plaintiſt replies, and 


ſhewsan Award to pay a Sum of Money, but no Time 


expreſſed when, and aſſigned a Breach in Non- payment 
licet ſepius 1equifitus On Demurrer the Court held it not 
neceſſary to alledge a ſpecial Requeſt tut where the other 
Party may traverſe it, which he could not do here without 
2 Departure, | 

There is a great Difterence between aſſigning a Breach 
in an Action of Covenant, and in Debt upon Bond con- 
ditioned for the Performance of Covenants, becauſe in 
Covenant all is recoverable in Damages, and thoſe will be 
what the Party can prove he has actually ſuſtained, but in 
the other Caſe a Breach is a Forfeiture of the whole Bond; 
therefore in Covenant it is ſufficient to aſſign the Breach in 
the Words of the Covenant, buc that would not do in 
Debt upon Bond for the Performance of Covenaats. 

And this leads me to take Notice ot another Difference 
between Covenant and Debt, viz. That at Common 
Law in Debt upon Bond, with Condition to perform 
Covenants, the Plaintiff could aſſign only a fingle Breach, 
but in Covenant he might afſign as many Breaches as he 
pleaſed ; but now by the s & 9g JF. 3. c. 11. the Plaintiff 
may in Debt on Bond, or on a penal * for Performance 
of Covenants, aſſign as many Breaches as he ſhall think fit, 
and the Jury ſhall aſſeſs not only ſuch Damages and Coſts 
as have been heretofore uſually done in ſuch Caſes, but 


alſo 
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alſo Damages for ſuch of the ſaid Breaches as the Plaintiff 
ſhall prove to have been broken, and like Judgment ſhal] 
be entered on ſuch Verdict as has been heretofore uſually 
done on ſuch like Occaſions ; and if Judgment be given 
for the Plaintiff on Demurrer, or by Confeſſion or Nihil 
aicit, the Plaintiff upon the Roll may ſuggeſt as many 
Breaches as he ſhall think fit, upon which ſhall be a Writ 
of Enquiry, &c. and in caſe the Defendant after Judg- 
ment, and before Execution, ſhall pay into Court ſuch 
Damages and Coſts, a Stay of Fxecution ſhall be entered 
on Record ; or if by Execution the Plaintiff ſhall be paid 


and fatisfied all ſuch Demands, Coſts and Charges, the 


Dry and Band, 
Tr. 16 * 17 C. 
2, C. B. | 


Salk, x 39. 


Mayor of Lon- 
don v. Sir Fiſher 
Tench, Mic. 
1733. K. B. 


Heſketh and 
Grey, Tr. 
27 G. 2. 


Body, Land, or Goods of the Defendant, ſhall be there- 
upon diſcharged, which ſhall likewiſe be entered upon 
Record ; but in each Caſe ſuch Judgment ſhall remain as 
a further Security to anſwer the Plaintiff ſuch Damages, 
as may be ſuſtained for further Breach of any Covenant 
in the ſame Deed, whereupon the P;aintiff may have a 
Sc. Fa. and ſo toties quotes. ; 

But notwithſtanding this Act, the Plaintiff may take 
Damages only _— detentionis debiti, and take out 
Execution for the Penalty. 

In Covenant not to buy or ſell without the Plaintiff's 
Leave for two Years, Breach aſſigned that diverſis diebus 
ac vicibus between ſuch a Day and ſuch a Day he had fold 
to H. and ſeveral other Perſons unknown, Goods to the 
Value of 1ool. and per Holt Ch. Juſt. in Debt on Bond 
to perform Covenants, the Replication muſt ſhew a cer- 
tain Breach, but in Covenant it is enough to ail'gn a 
eneral Breach, and this is certain enough, for it is fo 
deſcribed that if another Action be brought, the Defen- 
dant may plead a former Recovery for the ſame Caule, 
and aver this to be the ſame Selling. 

In Covenant for Rent the Breach aſſigned was, that the 
Defendant had not paid, without ſaying “ or his Aſſigns;“ 
and the Court held the Breach well aſſigned, for the Court 
will not preſume an Aſſignment. 

And now to conſider what ſhall be a ſufficient Perſor- 
mance, and how to plead it. 

Where a Perſon undertakes by Bond for doing of an 
Act, it is not ſufficient for him to ſhew that he has 
done all in his Power, for the Condition is for his Be- 
nefit, and if not performed he is ſubject to the Penalty; 


however this Rule is ſubject to this Exception, v1z- 


Where the Condition is prevented from being performed 
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py the Act of God, as by the Death of the Party before 
the Day, or hy the AQt of Law; as if I gave a Bond condi- 
tioned to do an AR, and a Statute afterward made it un- 
lawful; or by the Att of the Obligee himſelf, for it would 
be unjuſt that he ſhould take advantage of his own 
Wrong. | 
Covenant on a Demiſe of a Meſſuage with the Appur- gen 
tenances, In which the Defendants covenanted to repair, Stagg =—_ 
and Breach aſſigned in not repairing : The Defendants Andrews, M. 
pleaded the Entry of the Plaintiff in atrium poflerius of the 25 Car. 2. 
Meſſuage. The Court held it no Plea, for the Entry bs 
into the Backyard does not ſuſpend the Covenant to re- 
pair, as he is ſtill in Poſſeſſion of the Meſſuage : but the 
Rent is ſuſpended by an Entry into any Part. 
Where there is an expreſs Negative and like wiſe an Affir- Fletcher « 
mative in the Covenant, the Defendant muſt not plead r 
generally, Covenants performed, but muſt ſet forth that C. Ls 
ne has not done what he covenanted not to do, and that ». 
he performed what he covenanted to perform; and if 1 Sid. 87. 
any of the Covenants be in the DisjunQive, he muſt ſhew Fm. 70- 
which Part he has performed; ſo if any of them be to be 
done of Record, the Performance muſt be ſhewn ſpecially 
becauſe the Record ſhall be tried by itſelf. 
But note; That if the negative Covenant be only in 
Affitmance of the Affirmative, Performance generally is 
a good Plea. 
If by a Deed two Things are to be performed, one on the * Sund. 319. 
Part of the Plaintiff, the other on the Part of the Deten- 
dant, if there be not mutual Remedy, the Plaintiff ought 
to aver Performance on his Part: But where the Agree- 
« ment was in theſe Words, “It is agreed upon by 
S. and B. C. that the ſaid B. C. ſhall give J. S. 10 . for 
| all his Lands in Dale; in Witneſs whereof we do mu- 
tually pat our Hands and Seals :” It was holden that the 
FF Attion was well brought without averring the Convey- 
ance of the Land, for if it were not conveyed the Defen- 
dant might have an Action of Covenant againſt the Plain- 
tiff; hut it had been otherwiſe, if the Specialty had been 
| the Words of the Defendant only, and not the Words of 
| both Parties by way of Agreement, as in the Cafe ſtated. 
If the Covenant of the one Part be negative, and the » Saund. 155. 
| afirmative Covenant of the other Part be in Conſiderati- 
on of the Performance thereof; though the Negative be 
broken, yet the Affirmative ought to be performed, for it 
ö is not a Condition precedent, as a negative Covenant can- 


on be ſaid to be performed while it is poſſible to be bro- 
en. 


Str. 763. S. P. 


Where 


1 Co. $9. 


1 Show. 130. 
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Where the Covenant is for the Act of a Stranger, 
there Performance generally is not a good Plea, but he 
muſt ſhew how performed. 

A, covenants that he has full Power to leaſe, c. in Co- 
venant it is ſufficient for the Plaintiff to ſay that he had 
not full Power, but in ſuch Caſe the Defendant muſt ſhew 
what Eſtate he had at the Time of making the Leaſe, that 
it may appear he had full Power, and then the Plaintiff 
muſt ſhew a ſpecial Title in Somebody elſe, but the Co- 
venant being general, the general Aſſignment is prima 
facie good; yet if A. covenant to permit B. to take the 
Rents and Profits of certain Land, Non permiſit alone is too 
general; for in ſuch Caſe the Defendant could not plead 
© wad permiſit. | 

In this Action of Covenant the Damages, and not the 
Debt, being the Thing in Demand, there is no Neceſſity 
of pleading Tender and Refuſal with an uncore pri/t. 

In covenant for Non-payment of Rent, the Defendant 
cannot plead levied by Diſtreſs, for that is a Confeſſion 
that it was not paid at the Day, but riens in Arrear, or 
Payment, at the Day, will be a good Plea. Aliter of 


riens in Arrear generally 


A Releaſe of all Demands is not a Releaſe of a Covenant 
before it is broken, and therefore cannot be pleaded in 
Bar; but Accord and Satisfaction is a good Plea though 
the Action be founded on a Deed, for it is not pleaded in 
Diſcharge of the Covenant, but only ct the Damages, and 
the covenant remains. | | 

In Covenant for a Year's Rent due Michaelmas 1726, 
the Defendant craved Oyer of the Leaſe, in which there 
was a Covenant on the Part of the Leſſce to repair (ex- 
cept the Premiſſes ſhall he demoliſhed by Fire) and then 
pleaded that before Michaelmas 1725, the Premiſſes were 
burnt, and that they were not rebuilt by the Plaintiff du- 
ring the whole Year for which the Rent was demanded, 
nor had he any Enjoyment of the Premiſſes, therefore 
prayed Judgment if he ſhould be charged with the Rent. 
The Plaintiff Demurred and had Judgment for whatever 
was the Default of the Plaintiff in not repairing, yet the 
Defendant muſt at all Events perform his Covenant. 


WH AP, 
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CHAPTER IV. . 
Of Debt. 


T HE Action of Debt is founded upon a Contract 
either expreſs or implied, in which the Certainty 
of the ſum or Duty appears; and the Plaintiff is to reco- 
ver the ſum in numero, and not to be repaired in Dama- 
ges, as he is in thoſe Actions which found only in Da- 
mages, ſuch as Aſſumpſit, &c. But when the 8 
can be reduced by the Averment to a Certainty, Debt 
will lie, as on a Covenant to pay ſo much per Load for 
Wood, &c. So if in an Action, in which the Plaintiff 
can only recover Damages, there be Judgment for him, 
he can afterward bring Debt for thoſe Damages. 

Debt will lie for an Amercement in a Court Leet, but 
then the Declaration ought to ſet forth, that the Defen- 
dant was an Inhabitant as well at the Time of the 
Amercement as of the Offence, but this will be cured by 
the Verdict, for it muſt be proved at the Trial. 

Note ; In this Caſe the Defendant may traverſe the 
Fact of the Preſentment. 

But where there is an A verment in the Declaration 
which is not neceſſary to maintain the Action, the Plain- 
tiff is not bound to prove it; as where in Debt on a Po- 
licy of Inſurance the declaration ſet forth an Agreement 
in the Policy, that if any Diſpute aroſe, it ſhould be re- 
terred to Arbitrators to He choſen one by each Party, and 
averred that it had not been referred, and that without 
Detault in the Plaintiff; at the Trial the Plaintiff did not 
prove he ever named a Referee, and therefore it was ob- 
jected that he had not proved his Declaration. But on a 
Cafe reſerved the Court held it to be no Part of the Con- 
tract, but a collateral Agreement, therefore not neceſſary 
to be ſet out in order to intitle the Plaintiff to his Action, 
and therefore not neceſſary to be proved. | 

If a Sheriff levy Money at the Suit of 7. S. and re- 
turn the Writ ſerved, F. S. may have Det; againſt the 
Sheriff for the Money without any actual Contract. But 
if he return that he has taken Goods into his Hands to 
ſuch a Value, which remain pro defectu emptorum, he 
ſhall not be charged. 

Note 
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Note; Debt againſt the Sheriff for Money levied upon 
a Fi. Fa is not within the Statute of Limitations (21 
Fac. 1. «which enaQts that Actions of Debt grounded upon 
any Lending or Contract without Specialty, Debt for 
Arrearages of Rent, &c. ſhall be brought within ix 
Years,) for though it be not a Matter of Record till the 
Writ be returned, y-t it is founded upon a Record, and 
hath a ſtrong Relation to it. 

If a Statute prohibit the doing a Thing under a certain 
Penalty, and preſcribe nv Method of Recovery ; the Party 
intitled may bring Debt. 

If a Pawner — Tender and Refuſal) recover Good; 
in an Action of 'Trover, yet the Pawnee may have Debt 
for his Money, for the Duty remains. 

So if the Pawn be ſtolen or periſh without the Detau!t 
of the Pawnee. 

A. paid Money to B. as a Fine upon B's Promiſe to 
make a Leaſe of Land; before the Leaſe made B. was 
evicted; the Court he'd Debt would not lie for the Mo- 
ney, for it was not paid to be received back again.—1: 
appears by what is ſaid ante fo. that in ſuch Caſe the Par- 
ty might bring an Aclion of A//ump/it for Money hac 
and received to his Uſe; and therefore it is probable that 
on die ſame Ground the Courts would now hold that the 
Action of Debt would lie. | 

If a Man enter into a Bond for the Payment of ſeveral 
Sums of Money at ſeveral Days, Debt will not lie till the 
laſt Day be paſt: And it is the ſame upon a Contract, for 
where there is but one Contract there can be but one 
Debt, and conſequently but one Action of Debt. But 
on a Covenant or Promiſe, after the firſt Default Cove- 
nant or Caſe will lie, for as often as the Money is not 
paid, ſo often there is a Breach of Covenant. 

What is ſaid above is meant of ſingle Bonds; for where 
there is a Bond in a Penal Sum, conditioned to pay Mo- 
ney at different Days, the Condition is broken, and the 
Bond becomes abſolute upon Failure of Payment ate ither 
of the Days, and the Debt will lie before the laſt Day 1 
_ 
If this Action be brought for Money, it muſt be. in the 


Palm. 407 debet and detinet; if for Goods in the detinet only. So it 


Yelv. 135. 


brought for foreign Money not made current: Or it may 
be brought in the abet and detinet for ſuch a Sum as 1: 
the Value of the Foreign, 


Ar 


Ar 
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An Executor muſt bring Debt in the detinet only, though Lev. 250. 


this would be aided after Verdict by the 16 Car. 2. and 
the 4 Ann. c. 10. extends all the Statutes of Jeofails to 
udgments to be entered on Confeſſion, c. So if an 
xecutor bring Debt againſt a Sheriff upon an Eſcape, 
it ſhall be in the detinet only. So if he bring Debt upon 
a Judgment obtained by. himſelf: But if he take a Bond 


1 R. A. 602. 


for a Debt due to his Teſtator, Debt upon it muſt be in 


the debet and detinet; ſo if he ſell the Goods of his Teſ- 


tator, and bring Debt for the Money. But if an Execu- 


tor were to take a freſh Bond with an additional Obligee, 
payable at the ſame Time as the former, it ſeems in ſuch 
Caſe as if he ſhould bring Debt upon it in the detinet only, 
for by ſuch Change of the Security he does not make 
himſelf liable, as he docs in the other two Caſes. So 
Debt againſt an Executor ſhall he in the de:iner only, for 
he is chargeable no further than he has Aſſets; but after 
Judgment againſt an Executor, o have Debt in the 
debet and detinety ſuggeſting a Devaſtavit, and thereby 
charge, hirn de deni. propriis. So in Debt for Rent incurr- 


ed in his own Time, and fo in Debt againſt an Heir on 


the Bond of his Father. 

In Debt on a judgment againſt the Defendants as Ex- 
ecutors ſuggeſting a Devaſtavit; In the original Action 
the Defendants had pleaded plene adminiſtravit, and the 
Plaintiff had taken Judgment of future Aſſets guards 
acciderent. Lord Mansfield would not allow the Plaintiff 
to give any Evidence of Effects come to the Hands of the 
Detendant before the Judgment; for the Piaintiff has ad- 
mitted that the Defendants fully adminiſtred to that 
Time; And there being no Evidence of any Aﬀets come 
to his Hands ſince, the Plaintiff was nonſuited. 

In Debt upon Bond, the Defendant cannot plead nil 
debet, but muſt plead nen e fatum z and it has been ſaid, 
that if on ſuch Iſſue there be a Variance in the Date be- 
tween the Count and the Deed, the Plaintiff ought not 
to be nonſuited, becauſe the Deed is brought into Court, 
and remains there; and therefore the material Part of 
the Iſſue is, whether the Deed brought into Court be his 
Deed, and the Deed in Court is the Deed upon which, 
notwithſtanding the Miſtake. However this Opinion 
may well be doubted of, for it is the conſtant Practice to 
compare the Declaration with the Bond produced at the 
Trial; yet where the Plaintiff declared of a Deed of 
Covenant, dated zoth March Anno Domini 1701. Annog; 
Regni 13 V. 3. and made a Profert upon Oyer, the 

| Deed 


1 R. A. 603. 


5 Co. 31. 
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2 Raym. 1502, 
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Salk, 658, 


— rad. 
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Salk. 6 59. 


Hard. 332. 


2 Raym. 2 50 ;. 
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Deed was only dated 3oth March 1701, wanting Anne 
Domini et Anno Regni, &c and though it was demurred 
to for the Variance, the Court held it none, for it was 
implicitly in the Deed. | 

Debt on Bond, © wed cum defendens apud London, c. 
per ſcriptum, &c. — 47 . teneri to the Plaintiff in 40 / 
ſolvend. to the Plaintiff, &c. the Defendant craved Cyer, 
and the Bond was to pay to his Attorney or his Aſhgnees, 
and was dated at Port Saint David's, the Defendant 
pleaded theſe Variances in Abatement; and per Cur. the 
firſt 1s no Variance, for Payment to the Plaintiff or his 


Attorney is the ſame Thing, the teneri made it a Debt. 


to the Plaintiff, and a ſolvend. to any body elſe would be 
repugnant: But the ſecond Variance is fatal, for the 
Dating made the Bond local, but he might have declared 
Quod cum the Defendant, apud Port St. David's, viz 
apud London in Paroch'. 


In Debt for Rent, it it be reſerved by Deed, the pro- 


per Plea is Non eft factum, if without Deed Non drm:/:; 


or if by Deed he may plea Nil debet, for an'tmacature | 


does not acknowledge a Debt like an Obligation, for the 
Debt accrues by the ſubſequent Enjoyment. 

The Difference 1s where the Specialty 1s but Induce- 
ment to the Action, and Matter of Fact the Foundation, 
there Nil debet will be a good Plea, but where the Deed is 
the Foundation, and the Matter of Fact but Inducement, 
there Nil debet is no Plea. 

In Debt for Rent upon an Indenture, if the Defendant 
plead Ni debet, he cannot give in Evidence that the Plain- 
tiff had nothing in the Tenements, becauſe, if he had 
pleaded it ſpecially, the Plaintiff might have replied the 
Indenture and eſtoppel him, or the Plaintiff might de- 


mur, for the Declaration being on the Indenture, the 


Eſtoppel appears on Record. But if the Defendant plead 
Nihil habuit, &c. and the Plaintiff will not rely on the 
Eitoppel, but reply haburt ; the Jury ſhall find the Truth. 
In Debt againſt a Sheriff, the Plaintiff declared on 2 
Judgment againſt J. S. and a Fi. Fa. taken out and de- 
livered to the Defendant, who virtute thereof hath levied 
the Money; the Defendant pleaded Nil debet, and it was 
holden a good Plea, and this Difference taken, that 
where the Writ has not been returned, the Plea is good, 
becauſe it is Matter of Fact, whether he has levied the 
Money or not; otherwiſe where the Fi. Fa. is returned 


2 


By 
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By 4 & 5 Ann. c. 16. f 12. Where Debt is brought on 


any ſingle Bill, or upon any Judgment, if the Money 


due thereupon have been er. ſuch Paynient may be 
pleaded in Bar: And fo of a Bond conditioned to pay 
Moncy, though the Money were not paid at the Day 


and Place, yet if it were paid at a ſubſequent Day, the 


Defendant may plead it in Bar; but the Defendant can- 
not plead a Tender and Refuſal of Principal and Intereſt 
at a ſubſequent Day in Bar, for that is not within the 
Equity of the Statute ; for ſuch Conſtruction would be 
prejudicial, as it would empower the Obligor to compel 
the Obligee at any Time without Notice to take in his 
Money. | 3 2” 
It Debt upon a Contract, the Plaintiff muſt prove the 
ame Contract as is alledged in his Detlarac.on; as if 
Debt be brought on a Contract for 201. Proof of a Con- 


tract for 20 Marks is not ſufficient, thongh the Defen- 
dant pleaded Non debet prædict. 201. nec aliquem inde de- 


nariorum, for there is a Difference between the Contract 
proved, and the Contract declared upon. 3 
The Plaintiff declared upon a Deed whereby the De- 
fendant covenanted to pay the Plaintiff 35/. for every 
Hundred of Wood in ſuch a Place, and that he delivered 
ſo many, —— Hundred and one Half, which came to 
1821. 10s. the Defendant demurred; and the Court held, 
Firſt, there can be no Apportionment, and the Demand 
of the Half-hundred is more than can be due by Con- 
tract. Secondly, a Remittitur may be entered for that, 
and Judgment for the Reſt. But where the Sum de- 
manded depends on the Deed itſelf, and on nothing ex- 
trinſical, (as in Debt or Covenant to pay 200.) there can 
be no Remittitur. But here it might be more or leſs by 
Matter extrinſic; and therefore the Variance not incon- 
ſiſtent with the Deed. EE ns 
It the Defendant plead Non eff fudtum, the Plaintiff 
muſt prove the Execution of the Deed, and Proof that 
one who called himſelf B. executed is not ſufficient, if 
the Witneſs did not know it to be the Defendant. _ 
The Defendant may on the general Iſſue give in Evi- 
dence any Thing which proves the Deed to be avoided, 
though it were delivered as his Deed, for the Plea is in 
the preſent Tenſe, and if it be avoided, it is not now his 
Deed ; as if it have a Raſure before the Action brought : 
But if the Alteration be by a Stranger without the Privity 
of the Obligee in a Point not material, it will not avoid 
it. And note; Though if ſome of the Covenants of an 
M Indenture 
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tion which is good; Aliter where Part is made bad þ; 


2 Lev. 220, 


2 Shov-, 28. tion, and on an Action brought againſt one of them, hc 
11 Co, 28, b. pleaded that the Seal of one of the others Was torn off, 
and the Goligation cancelled, and therefore void again 


Law of Evid. 
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Cole and Ro- 

bins, H. 
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Salk, MSS. 
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5 Co. 119, 


Ca. K. B. 609, 


Co. 119. 


and the Iſſue lies upon the Defendant; and if the Defen- 


Aleyn 
Wooden a 


Collins, Mic. though a Felony were committed, yet Mf the Arreſt be 
"unlawfully made uſe of, it may be conſtrued a Dureſs. 


9 G. 2. 


30 


Infant, or that it was obtained by Dureſs. So the De- 
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Indenture or Conditions of a Bond be againſt Law, the; 
are void ab initio, and the others ſtand good, (for if Par 


good, the Decd will be good for that Part of the Cond: 


Statute-)* Yet if a Deed contain divers diſtin& and ab 
ſolute Covenants, or a Bond divers diſtin& and abſolutt 
Conditions, if any of them be altered by Additions, lu. 
terlincations or Raſure, this Misfeaſance ex poſt fach 
avoids the whole Decd. So if the Seal be broken of, 
but the Jury may find it was broken by Chance. 

Three were bound jointly and ſeverally in an Obligz 


all. Upon Demurrer, it was adjudged that the Obligz 
tion by the tearing off the Seal of one of the Obligaton 
became void againſt all; notwithſtanding the Obligors tir 
were bound ſeverally as well as jointly. But if the Oh. 
ligation had been only ſeveral, and the Seal of one were tec 
broken off, it ſeems the Obligation would continue good 
againſt the others. tag 

The Defendant may give in Evidence, that they made Wot 
him ſign it when he was ſo drunk, that he did not know fer. 
what he did, (or that he was a Lunatic at the Time. f 
Yates and Boon, Middleſex, M. 12 G. 2 Str. 1104.) o Wen 
that it was delivered as an Eſcrow on a Condition na No 
performed. But if the Deed be only voidable, the De- Woin 
fendant ſhall not avoid it, or take any Advantage of it f 
on the Plea of Non eff factum; as that the Obligor was an fecit 


fendant cannot give Payment in Evidence on this Plea; vi- 
but may give in Evidence that ſhe was a Feme Covert 2 
the Time of entering into ſuch Bond, for that proves it Not 
not to be her Deed. ver 

If the Defendant plead. Dureſs, the Deed is admitted Noc 


dant prove the Deed was given under an Arreſt without e. 
any Cauſe of Action, it is ſufficient; or if the Arreſt {Wenc 
were 3 good Authority, tho? for a juſt Debt; or it {Wade 
the Arreſt were by Warrant from a Juſtice of Peace on 

Charge of Felony, when no Felony,was committed, 0! 


In 


4 
* 
a 


In 1 Ro. Abr. 687. It is ſaid that a Man ſhall avoid his 
Deed by Dureſs of his Goods, as well as of his Perſon, 
but in Sumner and Feryman, Hil. 1708, it was holden Str. 915. 
that a Bund could not be avoided by Dureſs of Goods. 
If A. menace me, except I make unto him a Bond of 
401. and I tell him I will not do it, but I will make unto 
him a Bond of 20/. the Court will not expound this Bond 
to be voluntary upon this Maxim, Non videtur conſenſum | 
retinuiſſe, fi quis ex preſcripto minantis aliguid immutavit. Bac. Rag. 22, 
It is a Rule of Law, that no one can avoid a Bond b 
averring a Delivery thereof upon Condition, unleſs he Br. faits, 10. 
ſhew 2 Writin of the Condition; for as he is charged D. & S. cap. 16. 
by a ſufficient Writing, ſo he muſt be diſcharged by ſuf- 
ficient Writing, or by- ſome other Thing, of as high Au- 
thority as the Obligation. 7 
For the ſame Reaſon, the Defendant eannot aver the 2 Vent. 107. 
Condition to be different from what is expreſſed in Wri- b. 29. Mo, 
ting; but any Averment conſiſtent with the Condition, og 
which ſhews the Condition againſt Law, wilt be admit- 1 Leen. 204. 
ted; therefore where the . on which the Fitz. 73. Hur. 


Bond 1s given 1s illegal, the Detendant may take Advan- — 3 265. 


tage of it by pleading, as Simony, Uſury, compounding , p. W. 189. 


ade Nof Felony, &c. and this, notwithſtanding there be a dit- 
now Wtcrent and legal Conſideration recited in the Bond. | 
To Debt upon Bond the Defendant pleaded the inſol- Savage ; 
ent Debtors Act, the Plaintiff replied there was no Field, M. 9. O. 
Notice given him purſuant to the Act, and Iſſue being 
joined thereon, the Summoner being dead, the Duplicate 
r the Proceedings of the Juſtices was holden to be ſuf- 
cient Evidence, becauſe the Notice was not a Matter on 
rhich to found their Juriſdiction; if it had been ſo, this 
vidence would not have been ſufficient. But in this 
ſe, they are Judges of the Sufficiency of Proof of 
otice, it being Part of their Juriſdiction, and conſe- 
vently their Duplicate of its being a good Notice will be 
ood Evidence, the Summoner being dead. 


efen- In an Action by the Aſſignee of an inſolvent Debtor, _ . 
thout e Certificate made at the Seſſions is prima facie Evi- _— 
reſt ence of a due Diſcharge, and of all the Proceedings mich, 1772. 
order the inſolvent Ac: And if there be any Fraud or Gyllom & ux' 
0.3 . in the Proceedings it is incumbent on the 2, Stirrup, B. 

defend K. Tr, 9. G. 2. 
d, ot ant to prove at. 8. P, 
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the Debt from the Executrix, and her Debt whilſt: 
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If the Defendant to Debt on Bond conditioned to pa; 
on a Day certain, plead folvit ad diem, the Iſſue lies upon 
him, and if he prove Payment before the Day it is ful. 
ficient, for he could not plead it. If he were to pleadi, if 
and Iſſue were joined thereon, it would be immaterial; i 
therefore to ſuch Plea the Plaintiff ſhould reply, guod 1: 
felvit ſecundum formam et effeftum conditionis. On the 
Iſſue of /olvit ad diem the Defendant may give in Evi i 
dence Non-payment of Intereſt for 20 Years, but in 
ſuch Caſe if the Plaintiff be Executor of the Obligee, he 
will be admitted to prove an Entry on the Back of the 
Bond by the Teſtator of Intereſt being paid. But ſuch 
Entry ought to appear to be made before the Preſumption 
had taken Place. 

To a Bond of 30 Years ſtanding, the Defendan 
pleaded /olvit ad diem, and relied upon the Preſumption; 
the Plaintiff proved Payment of Intereſt two Years after 
the Time mentioned in the Condition, but gave n 

Evidence of any ſubſequent Receipt or Demand; and 
Raymond Ch. Juſt. was of Opinion that this Plea was 6 
be taken as ſtrictly in this Caſe as in any other; and 
therefore the Plaintiff having falſified the Plea, it was ne 
enough to fay the other 28 Years were enough to let in 
the Preſumption, becauſe to take Advantage of that the bi 
Defendant ſhould have pleaded upon the AR for thi 
Amendment of the Law, that he paid the Money aſte 
the Day, in which Caſe it would have been with bin! 
upon this Evidence. a 
The Caſe of Goddard againſt Cox is worthy of N 
tice, as ſhewing who has the Power of applying Pai 
ments. | 
S. O. was indebted to the Plaintiff for Coals ; he dic 
and made his Wife Executrix : She continued to df 
with the Plaintiff, then married the Deferidant, wiv 
likewiſe had Coals from the Plaintiff, and made ſever 
Payments, generally upon Account, which, if applied 


2 
8 
$a 

"£9 
£3 


Widow, cleared both, and the preſent Action was agaitt 
the Defendant only for what was delivered in his Tim: 
The Queſtion was, Who had a Right of applying the 
Payments, there being no Direction from the Defendan, 
who it was agreed had the firſt Right; and Lord © 
Juſt. Lee held that thereby it . 2 to the Plaintif 
and therefore he might apply the Money to diſcharge! 
Wife's Debt, the Defendant being by Marriage a Debt 
for that; but as to the demand againſt her as Execut! 


on 
F Ju 
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the Validity of which depended on the Queſtion of Aſſets, 

Kc. he was of Opinion the Plaintiff could not apply any 
of the Money to the Diſcharge of that Demand. 
In Debt v. An Heir who pleads Riens by Diſcent, the 
Obligation is admitted, but the Plaintiff muſt prove Aſ- 
ſets, and it ſuffices if he prove Aﬀets in Cornwall, though 
they be alledged in London, for Aﬀets or not, is the Sub- 
ſtance of the Iſſue; or the Plaintiff may prove that the 
n Land was deviſed to the Defendant and his Heirs, 
charged with a Rent, &c. for where the Deviſe does not 


e vary the Limitation, the Heir takes by Diſcent. And 


c | theſe and many other Caſes were very lately confidered, 
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6 Co. 47. 


1 Raym. 728. 
Salk, 241, 


nin a Caſe where the Teftator ſeiſed in Fee deviſed to the Allam and 


| Defendant, his Heir, all his Eſtate real and perſonal, 
m upon Condition that he paid his Debts and Legacies ; C: * 


n; and a Queſtion was made whether he took by Purchaſe 
ter or Diſcent, the Heir having pleaded Riens per Diſcent to 
no Debt upon a Bond of his Anceſtor ; and the whole Court 
and held that the Tenure and Quality of the Eſtate not 
te being altered, he took by Diſcent, and that charging an 
and Eſtate makes no Alteration as to the Heir's taking in 
no & reſpe of the Land. | 

t in So if the Heir take by a voluntary Settlement made by 
theÞ his Father, which is void as to Creditors, by 13 Eli c. 3. 


Heber. Tr. 21 
„„ 
Str. 1270. 


5 Co. 60. 


the In Debt on Bond againſt the Heir, on the Iſſue of Ld, Raym, 234. 


after Riens per Diſcent, the Heir may give in Evidence an 

bin Extent againſt him upon a Debt owing by his Father 
upon Bond to the King; but it will be neceſſary to pro- 

Ne duce the Bond itſelf, or a ſworn Copy of it. 

pa Note; Where you bring a Sci. Fa. againſt the Heir 
upon a Judgment on Bond had againſt his Anceſtor, 

» did you can only extend a Moiety of the Land deſcended: by 


delf Elegit, for he is only chargeable as Tertenant. But 
„a here you bring an Action againſt the Heir upon the 
ever Bond of his Anceſtor the Plaintiff is intitled to take the 
lied o hole Land deſcended in Execution. 

hilſt 1 By. 3 S4 W.& M. c. 14. If the Heir alien before 
z0ain \Qion. brought, yet he ſhall be liable to the Value of the 
Time Land, and if he plead Riens per Diſcent, the Plaintiff 
g the ay reply, that he had Lands from his Anceſtor before 


x he original Writ brought, or Bill filed; and if upon 
rd ue joined thereupon it be found for the Plaintiff, the 

ory ſhall enquire the Value of the Lands fo deſcended, 
Did thereupon Judgment ſhall be given, and Exccu- 
Debuſeon awarded as aforeſaid, (i. e. to the Value only) but 
cut Judgment be given by Confeſſion of the Action with- 
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out confeſſing Aſſets deſcended, or upon Demurrer, or 
Nil dicit, it ſhall be for the Debt and Damages without 
any Writ to enquire of the Lands deſcended. 

The Plaintiff may join Iſſue on the Plea Riens per 
Diſcent, without re 42 as he is impowered by his Sta- 
tute, and in ſuch Caſe the Jury are not to ſet out the 
Value of the Land deſcended, but it is ſufficient for them 
to find that Lands came by Diſcent ſufficient to anſwer 
the Debt and Damages. | 

Jefferys v. Bar- The Defendant pleaded Rriens per Diſcent al Temps del 
row, Pal. 12 Original, the Plaintiff replied, that the Defendant had 
* ſufficient Lands before the Time of the Original pur. 
chaſed, and on Iſſue thereon a Verdict was given for 
the Plaintiff, but no Enquiry of the Value of the 
Lands, and the Court awarded a Repleader ; Iſſue ought 
not to have been joined on the Sufficiency of the Land 


deſcended. | 
The Heir cannot have two Defences, one at Common 


1 Barnes 329- 


Winder and 


Barnes, E. 15. Law, and one on the Statute: Therefore if to Riens per 


G. 2. 


Di ſcent al Temps del Writ, the Plaintiff reply that before 
the Time Lands deſcended, the Heir cannot rejoin that 
he ſold them and paid Bond Debts to the Amount ; he 
ought to diſcloſe the Whole in his Bar at once. 
Jenk's Caſe, Pobe on Bond againſt the Defendans as Brother and 
Sr. Car. 181. Heir $o J. S. upon Iſſue Rien, per why wa a ſpecial 
Verdict that the Obligor was ſeiſed in Fee, had Iſſue 
and died ſeiſed, and the Iſſue died without Iſſue, where- 
upon the Lands deſcended to the Defendant as Heir to 
the Son of his Brother, and the Court held the Iſſue 
was found againſt the Plaintiff; for the Detendant hath 
nothing as immediate Heir to his Brother, and if he 
would charge him as collateral Heir he ought to have 
made a ſpecial Declaration. | 


Kellow and But if A. ſettle an Eſtate upon himſelf for Life, Re- 
OS. mainder to his firſt and other Sons in Tail, Remainder 


to his own right Heirs, and enter into a Bond, and dic 
leaving a Son who dies without Iſſue, whereupon the 
Uncle enters, he may be charged as Brother and Heir 
of A. for he muſt make himſelf Heir to him who was laſt 
Ibid. actually ſeiſed.— And note, a Reverſion expectant upon 
an Eſtate Tail is not Aſſets to charge the Heir upon the 
general Iſſue Riens per Diſcent : but a Reverſion expect 

ant upon an Eſtate for Life muſt be pleaded ſpecially. 
But in Debt for Rent upon the Plea of Ni“ debet, be 
cannot give in Evidence Diſburſements for neceſſary Re 
pars 


Fi 
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pairs, where the Plaintiff is bound to repair, for he 


might have had Covenant againſt him; but he may give 
in Evidence, Entry and Eviction by the Plaintiff. Bur 
if the Leſſor enter by Virtue of a Power reſerved, or as 
2 mere Treſpaſſer, yet if the Leſſee be not evicted, it 
vill be no Suſpenſion of the Rent. 


On Nil debet the Plaintiff proved a Note by which the 


| Defendant agreed to hold for a Year at 15/. the Plaintiff 
vas Grantee of a Reverſion, and the Life at that Time 
dead, but he had never been in Poſſeſſion : The Defen. 
| dant was permitted to give in Evidence a prior Grant 
of the Reverſion notwithſtanding the Note: But 
* Holt Ch. Juſt. ſaid, if the Plaintiff had ever been in 
| Poſſeſhon, though but as Tenant at Will, the Defendant 
could not give in Evidence Nil habuit in Tenementis, 
* without having been evided. So he may ple»d Non 
; _ and give the ſpecial Matter in Evidence, but it 
the 

for an Indenture concludes both Parties. 


eaſe were by Indenture he could not plead this Plea, 


In Debt for Rent the Defendant pleaded Infancy at 


the Time of the Leaſe made, and upon Demurrer the 
Court held the Leaſe voidable only at the Election of the 


Infant, by waiving the Land before the Rent Day 
comes, but the Defendant not having ſo done, and be- 


ing of Age before the Rent Day came, the Plaintiff had 


Judgment. 

A Leaſe by Parol for a Year and an half, to com- 
mence after the Expiration of a Leaſe which wants a 
Vear of expiring, is a good Leaſe within the Statute of 
Frauds, for it does not exceed three Vears from the 
making. 

If the Defendant inſiſt that the Leaſe declared on is 
not the Plaintiff's, the Plaintiff may ſhew it was made by 
4. who had Authority from him to execute it in his 
Name, and the Authority need not be produced. But 
the Leaſe muſt be made and executed in the Name of 
the Principal. | | 

By the qz H. 8. c. 37. The Executors and Adminiſtra- 
tors of Tenants in Fee Tail or for Life of Rent Services, 
Rent Charges, Rents Seck and Fee Farms, may bring 
Debt for the Arrearages againſt the Tenant who ought 
to have paid the "> i," the Conſtruction of this 
Statute, Vide ante poſit t Lib. 2. Cap. 4. 
—_ is local, and muſt be brought where the Land 
les. 

Note; Detinet for Rent againſt an Executor muſt be 
drought where the Leaſe was made, becauſe it 1s for Ar- 
fears in the Teſtator's Time: but when it is _ the 
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Debet and Detinet for Rent acerued in the Executor',. 
Time, it muſt be where the Land lies, but if Iſſue be 
str. 776. joined it cannot be altered, becanſe it is agreed ta by 
the Defendant. | 
Debt for Rent againſt the Leſſee may he either where 
the Land lies, or the Deed was made, but an Aſſignee 
is chargeable only on the Privity of Eſtate. 

King and Bur. Debt againſt an Executor on a Judgment ſuggeſting a 

rel, Mic. 3 C. Devaſiauit, may be either in Middleſex where the Judg- 

. C. 1. ment is entered, or in the County where the Dewaſtavit 
is laid to be. But if the Defendant admit the Judgment 
and traverſe the Waſting, that Iſſue muſt be tried in 
the proper County. 

Davis v. Monk= To Debt upon Bond, the Defendant being an Execu- 

houſe, Fitzg, tor, pleaded 2 Judgment had againſt him on a ſimple 

7%. Contra. Debt ultra, &c. and upon Demurrer the Plea 

1 Mod.75, was holden good, for otherwiſe an Obligee might ruin 

. R. an Executor by keeping the Bond in his Pocket: He 
ought to give Notice of it. Nay it has been holden, 

3 Mod. 115, that an Executor is not bound to take Notice of a Judg- 
ment obtained againſt the Teſtator. 

Str. 1083. The jury muſt anſwer to all they are charged with, 
therefore where in Debt upon a Charter- party, whereby 
the Defendant was to pay fifty Guineas per Month, the 
Plaintiff declared for. 50 J the Defendant pleading that 
he had paid for all the Time the Ship was in his Ser- 
vice, Iſſue was joined thereon ; the Jury gave a Verdict, 
that 357/. remained unpaid, but ſaid nothing as to the 
Reſt of the 500. and therefore on a Writ of Error, I. 

Rayms 1521. B. reverſed the Judgment: And Note; that in ſuch 
Caſe, if no Judgment be given, a Ve. de novo ſhall iſſue. 

Per Wild.. The Jury beſides finding the Debt ought to give Da- 

* 29 Car. mages for the Detention, which is uſually 1s. though 

: u uder particular Circumſtances it may be more; 3 
ſuppoſe the Principle and Intereſt due on a Bond exceed 
Penalty, the Jury ought-to give the Refidue in Damages 
as well as in Debt upon. a ſingle Bill. 
This is a proper Place to take Notice of the Statutes 
for ſetting off mutual Debts, and alſo to conſider hat 1s 
| 


an Extinguiſhment of a Debt. | 
By 2 G. 2. c. 22. Where there are mutual-Debts be- 
tween Plaintiff and Defendant, or if either Party ſue 
or be ſued as Executor or Adminiſtrator, where there art ; 
mutual Debts between the Teſtator or Inteſtate, and the ; 
other Party, one Debt may be ſet. againſt the — a 
WR be. | | an 
t 
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and ſuch Matter may be given in Evidence on the gene- 
ral Iſue, or pleaded in Bar, as the Nature of the Caſe 
ſhall require ; ſo as at the Lime of his pleading the general 
Iſſue, where any ſuch Debt is intended to be infiſted 
upon in Evidence, Notice be given of the particular Sum 
or Debt ſo intended to be inſiſted on, and upon what 
13 it became due; and by 8 G. 2. c. 24. mutual 
Debts may be ſet againſt each other, notwithſtanding 
ſuch Debts are of a different Nature, unleſs in Caſes, 
where cither of the ſaid Debts ſhall accrue by reaſon of a 
Penalty, contained in any Bond or Specialty ; and in 
all ſuch Caſes the Debt intended to be ſet off ſhall be 
pleaded in Bar, in which Plea ſhall be ſnewn how much 
1s truly and juſtly due on cither Side, and in caſe the 
Plaintiff ſhall recover, Judgment ſhall be entered for no 
more than ſhall appear to be due after one Debt ſet againſt 
the other. | ; 

A Notice was as 2 Notice that you are in- mona 8 
debted to me for the Uſe and Occupation of a Houſe fer a N 
long Time held and enjoyed, and — ah 2 * * 1 
Debt intended to have been ſet off was for Rent reſerved | 
on a Leaſe by Indenture, which not being mentioned in 
the Notice could not be given in Evidence ; for if this 
had been ſhewn, the Plaintiff might probably have 
proved an Eviction, or ſome other Matter to avoid the 
Demand. Theſe Notices ſhould be almoſt as certain as 
Declarations. 

A Debt due to a Man in Right of his Wife cannot be Paynter v. 
ſet off in an Action againſt him on his own Bond. Walker, C. B. 

Where the Plea is of an _ Sum, there the Action a. 40. 3. 


is barred, but if it he for a leſs Sum than for what the == 2 


Jens is brought, the Defendant muſt pray to have it 
et Oft. 
The Day after the laſt Act paſſed, Lord Hardiicle, Brown and 
Ch. Juſt. delivered the Opinion of the Court of K. B. Holyoak, 3 G. 
that a Debt by ſimple Contract might by the former Act 
have been ſet off againſt a Specialty Debt. ; 

If there be mutual Debts ſubſiſting between the Teſ- Idi. 
tator and F. S. the Executor will be indemnified in ſet- 
ting off J. S. “'s Debt againſt his Teſtator's without bring- 
ng an Action againſt him. | 

n Debt upon Bond, the Defendant pleaded a greater Hutchinſon v. 
Debt in Bar, upon which the Plaintiff prayed to have Sturges, * 
the Condition of his Bond inrolled, which was to appear 33. 9 
at Weſiminſter, and demurred; and it was holden that 
this Bond was not within the 8 G. 2. for that Statute re- 
lates only to Bonds conditioned to pay Money, and not 
to Bail-Bonds ; and it was not within the Statute 2 G. 2. 


becauſe 
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becauſe the Plaintiff did not bring the Action in his own 
Right, but as Truſtee for another, (for he was an Offi- 
Lofting and cer in the Palace Court ;) but if it had been given to the 
Stevens, Mic. Sheriff, and by him aſſigned to the Party, it might be 
1733. otherwiſe, and then the Penalty would have been conſi- 
dered as the Debt, becauſe it would have depended upon 
2 G. 2. 5 
Collins and In Debt on Bond, the Defendant craved Oyer of the 
Collins, Tr. Condition, which was to pay the Plaintiff 10/. a Year 
32 Geo. a. during Life, and then pleaded, that the Plaintiff was in. 
debted to him in the Sum of 5007. for Money lent, c. 
exceeding the yearly Sums that had incurred for the 
Annuity, and offered to ſet off as much, &c. and on 
Demurrer the Plea was holden good. 
Nedriff and Ho- To Aſſumpſit for 4ol. lent, &c. the Defendant pleaded 
gan, E. 33 G+ Articles of Agreement with mutual Covenants in a Pe- 
15 nalty of 200. for Performance, and ſhewed a Breach 
whereby the Penalty became due, and offered to ſet off; 
on Demurrer the Court held this Plea not within the Sta- 
tutes, for there may not be 5/. juſtly due to the Defen- 
dant on the Balance. 

A Debt barred by the Statute of Limitations cannot be 
ſet off. If it be pleaded in Bar to the Action, the Plain- 
tiff may reply the Statute of Limitations. If it be given 
in Evidence on a Notice of Set- off, it may be objected to 
at the Trial. | 

Shipman and A. having been appointed by B. his Attorney to re- 
— ae, = ceive his Rents, did after his Death receive Rent Arrear 
1% = in B.'s Life-time; B.'s Executrix brought an Action 
for the Money in her own Name; the Defendant gave 
Notice to ſet off a Debt due to him from the Teſtator, 
which was not allowed at the Trial, becauſe the Teſtator i 
had never any Cauſe of Action againſt the Defendant, | 
for the Money was not received till after his Death. | 
Baſkervil and To en Action on a Promiſſory Note of 3o/l. the Plain. | 
Brown, Fr. 1 tiff took a Verdict for the whole Sum, the Defendant 
Sittings. had at the ſame Sittings an Action againſt the Plaintiff t 
for 111. to which there was a Notice to ſet off the Note 
of Hand, and the Court held that notwithſtanding the | 
Verdi& the Note of Hand might be ſet off, for if at the 
Time of the Action brought there are mutual Demands, 
they by the Statute may be ſet off; and Juſtice may be 
done by entering a Remittitur on the firſt Record as to 

ſo much. 
March, Affig- The Aſſignee of a Bankrupt brought an Action for 
nee of May, . Work and Labour, the Defendant gave Notice of a Set- 


1 Tr. oF, and at the Trial produced a negotiable Note given 
+ To | | by 


„ +, ph, cc. tot 
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dy the Bankrupt antecedent to hisBankruptcy to Scott, and 
Scott's Hand was proved to the Indorſement to the De- 
fendant, but no Proof was given when it was indorſed, 
upon which the Plaintiff called two Witneſſes, who gave 
ſtrong Evidence to ſhew it was after the Bankruptcy ; 
however the Defendant had a Verdict; but a new Trial 
was granted, becauſe ſuch Indorſee ought not to be in a 
better Condition than the Drawee, who would only have 
come in as a Creditor under the Commiſſion. 

To an Action of Indebitatus Aſumpſit by the Aﬀignees 
of a Bankrupt, for Goods ſold by them to the Defendant, 
he pleaded that Harve/t before his Bankruptcy, [viz. 21 
Apr. 1740,] was indebted to the Defendant by Bond in 
100]. conditioned to pay 5ol. which exceeded the 130. 
mentioned in the Declaration; and upon Demurrer it 
was holden, that the Statute for ſetting off mutual Debts 
does not extend to Aſſignees of Bankrupts, and that 
theſe can never be conſidered as mutual Debts, for 
where there are mutual Debts, there muſt be mutual 
Remedies, which is not the Caſe here. 

But by the 5 Geo. 2. c. 3o. /. 28. Where it ſhall appear 
to the Commiſſioners that there has been mutual Credit 
given by the Bankrupt, and any other Perſon, or mutual 
Debts between the Bankrupt and any other Perſon, at 
any Time before ſuch Perſon became Bankrupt, the 
Commiſhoners, or the Aſſignees of the Bankrupt's Eſ- 
tate, ſhall ſtate the Account between them, and one 
Debt may be ſet againſt another; and what ſhall appear 
to be due on the Balance, -and no more, ſhall be claim- 
ed, or paid, on either Side. 

In Replevin, the Avowant juſtified under a Diſtreſs 
for Rent; the Plaintiff at Ni Prius inſiſted, that there 
was more due to him th-n the Rent amounted to, and 
Deniſon ]. refuſed the Evidence, and upon Motion for a 
new Trial, the Court held that 2 G. 2. did not extend 
to the Caſe of a Diſtreſs, for that is not an Action, but 
a Remedy without Suit ; they likewiſe declared, that it 


did not extend to Detinue, and the like Actions of 
Wrong. 
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In Covenant upon an Indenture for Non- payment Of Gn 
Rent, the Defendant pleaded Non ęſ factum, and gave a Ux v. Hunt. 


Notice to Set-off, Mr. J. Denton at the Aſſi zes was of 
Opinion he could not upon this Iſſue; but upon a Motion 
for a new Trial, the Court held the Evidence ought 
to have been received, for the general Iſſue mentioned 


I B, 204. 


in 


182 


6 Co. 44 
2 Leon, 110. 


Str. 1042. 


Cr. El. 920. 
Co. L. 172. a. 


Harris and 
Shipway, at 
Monmouth, 


An Intreduttion to the Law 


in the AQ muſt be underſtood to be any general Iſſue, 
and accordingly ordered a new Trial. 

If a Man accept a Bond for a Legacy, it is an Extin- 
guiſhment of the Legacy; ſo if a Man accept an Obli- 
gation for a Debt due by Simple Contract; otherwiſe by 
a Debt due by Specialty ; but if a Stranger give a Bond 
for a Debt due by Simple Contract from another, it will 
be no Extinguiſhment. 

So if a Man after an AQ of Bankruptcy committed, 
give a Bond for a ſimple Contract Debt, it will not ſo 
far extinguiſh the ſimple Contract as to deprive the 
Creditor of petitioning for a Commiſhon. 

If an Infant become indebted for Neceſſaries, and 
give a Bond in a Penalty for the Moyey, it will not ex- 
tinguiſh the ſimple Contract Debt, for the Bond is void, 
aliter it it be a ſingle Obligation in the very Sum. 

The Plaintiff gave a Note of Hand for Rent Arrear, 
and took a Receipt for it when paid, the Defendant af- 
terward diſtrained for the Rent, the Plaintiff brought 
Treſpaſs ; and it was holden, that notwithſtanding this 
Note, the Defendant might diſtrain, for it is no Altera- 


tion of the Debt till Payment. But if A. indorſe a Note 


to B. for a precedent Debt, and B. gives a Receipt for 
it as Money when paid, yet if he negle@ to apply to the 
Drawer in Time, and by his Laches the Note is loſt, it 
will extinguiſh the precedent Debt, and in an Action 
he would be nonſuited. 

If a Landlord accept à Bond for the Rent, this does 
not extinguiſh it, for the Rent is higher, and the accept- 
ing of a Security of an equal Degree is no Extinguiſh- 
ment of a Debt, as a Statute-Stable for a Bond. But a 


Judgment obtained upon a Bond 1s an Extinguiſhment of 
t | | 
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P A R T III. 


Containing ONE BOOK. 
Of Actions given by Statute. 
LT RODUST 09 


T FAVING in the two former Parts of this Work 

treated of ſuch Actions as are founded either upon 

orts or upon Contract, it is now proper to take Notice 

of ſuch Actions as are given by the Statute Law; and 
they are of two Sorts : 


1. Such as are given to the Party grieved. 
2. Such as are given to the common Informer. 


It would be endleſs to mention all the Acts of Parlia- 
ment that give Actions; I will therefore only ſet down 
fuch as are in moſt frequent Uſe; taking Notice like- 

ales 


wiſe of ſuch general Rules as are applicable to all Acti- 
ons upon Statutes. 
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CHAPTER l. 


Of Actions upon the Statute of Hue and Cry. 


Y the Statute of J/: inton, c. 2. the Hundred within 
which any Robbery is committed ſhall be anſwer- 
able for the ſame. 

No Robbery will make the Hundred liable, but that 
which is done openly and with Force and Violence; 
therefore if a Carrier's Son or Servant conſpire to rob 
him, the Hundred is not anſwerable. 

By the ſame Statute, if the Robbery be done within the 
Diviſion of two Hundreds, both ſhall be anſwerable. 

If Robbers aſſault a Perſon in one Hundred, and he 
flies into another, where he 15 purſucd and robbed, the 
laſt Hundred 1s liable. 

So if a Perſon be carried out of the Highway in the 
Hundred of A. and robbed in a Coppice in the "or Bo 
in the Hundred of E. it will be ſufficient to charge the 
Hundred of B. 

But if one be taken in the Hundred of A. and carried 
into the Hundred of B. into a Manſion-houſe and rob- 
bed, or taken in the Day Time in A. and carried to B. 
and there robbed in the Night, it is not within the Sta- 
tute ; for though there be no Occaſion to aver in the 


Declaration that it was done in the Highwa a, any more 


than that it was done inthe Day, yet it muſt be given in 
Evidence on the Trial, elſe the Plaintiff will be non- 


ſuited. 


Proving that the Robbery was committed in a private 
Way, will be ſufficient to charge the Hundred. 

A Robbery upon the Lord's Day by 29 Car. 2. c. 7. 
will not charge the Hundred. But that Statute only ex- 
tends to the Caſe of Travelling, therefore where the 
Plaintiff was robbed in going to Church on a Sunday he 
recovered. And upon any other Day if there be as much 


Light as a Man's Countenance might be diſcerned by, 


7 Co. 6. Cr. J. 
206. Far, 156, 


though before Sun-riſe or after Sun-ſet, the Hundred 
ſhall be liable. So if Robbers oblige the Waggoner to 
drive his Waggon from the Highway by Day, but do 


not take any as till Night. 
By 21 El. c. 13. No Perſon ſhall have an Action 


gain the Hundred, unleſs he. ſhall, with as much 
convenient 
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convenient Speed as may be, give Notice to ſome of the 
Inhabitants of ſome Town, Village or Hamlet near to 
the Place where the Robbery was committed. 

By 8 G. 2. c. 16. No Perſon ſhall have an Action 
againſt the Hundred, unleſs befide the Notice required 
dy 27 El. c. 3 he ſhall, with as much convenient Speed 
as may be, give Notice to one of the Conſtables of the 
Hundred, or to ſome Conſtable, Borſholder, Headbo- 
rough or Tything-man of ſome Town, Pariſh, Village, 
Hamlet or Tything near unto the Place where, &c. or 
ſhall leave Notice in Writing of ſuch Robbery at the 
Dwelling-houſe of ſuch Conſtable, &c. deſcribing in 
ſuch Notice to be given or left, ſo far as the Nature and 
Circumſtances of the Caſe will admit, the Felons, and 
the Time and Place, together with the Goods and Et- 
fects whereot he was robbed. |; 

B. was robbed a little after fix in the Morning, his 

Stirrups cut, his Bridle and Saddle thrown into a Ditch, 
his Horſe turned looſe, two Miles and a halt from 
Northampton. He went there after recovering his Horſe, 
&c. and gave Notice to the Inhabitants and to three 
Men in the Way, and then rode three Miles farther, 
and left Notice in Writing with the High Conſtable of 
the Hundred in which, &c. and all this within two 
Hours of the Robbery : And upon a ſpecial Caſe ſtated 
had Judgment, though it was objected that he had given 
no Notice to the Conſtable at Northampton, which was 
the Perſon it might have been given to with moſt conve- 
nient Speed: But it was anſwered that it was put in the 
Alternative, and the Conſtable of the Hundred was the 
moſt proper, and this was done with all reaſonable Speed: 
It was ſaid that perhaps he went to Northampton for Ad- 
vice, for Men do not carry the AQt of Parliament in their 
Pocket. 
Notice given to the next Village forward in the Road 
is good, though it be in another Hundred, and though 
there were another Village a latere nearer in the ſame 
Hundred. The Word in the AR is near, not neareſt, 
and five Miles have been reckoned ſufficiently near : And 
it is good though the Village is in a different County. 

By 27 El. c. 13. The Party robbed ſhall not have any 
Action, except, he firſt, within 20 Days before ſuch Ac- 
tion be brought, be examined upon Oath before ſome 
Juſtice of the Peace of the County where the Robbery 
was committed, inhabiting within the ſaid Hundred or 
near the ſame, Whether he knew the Parties that com- 
mitted the Robbery, or any of them; and if upon Ex- 
amination it be confeſſed that he does know the Parties, 

that 
2 


185 


Ball v. Hund. 
Wymodeſley, 
Tr. 15 G. 2. 
Str. 170. 


Noy 52. 


Cr, Car, 41. 


186 


Lake . Hun- 
dred of Croy- 
don, Lent. 


1744. 


1 Jones 239. 
Cr. Car. 211. 


1 Leon. 323. 


Per Parker Ch. 
J. at Hertford, 
1722. 


Graham v. 
Hund. of Be- 
contree, per 
Wythens J. Eſ- 
ſex 1683. 
Kemp. v. 
Hund. of Staf- 
ford, Tr. 19 
G. 2. C. B. 


Chandler v. 
Hund, of S un- 
ning in Berks 
1748, 


An Introduction to the Law 


that then he ſhall, before the Action commenced, enter 
into a Bond before the ſaid Juſtice effectually to proſecute 
the Perſon ſo known. 1 SIN 

Though the Robbery were 20 Miles from the Place 
where the Juſtice lived, and tho' it were proved that there 
were many Juſtices lived nearer, yet Abney J. held it 
ſufficient on a Caſe reſerved, ſaying the Act was only di- 
rectory in that reſpect. 

The Oath may be taken before a Juſtice of the Coun- 


ty, though not in the County at the Time of admini- 


ring it, for he acts only as a miniſterial Officer, and 
therefore an Action would lie againſt him if he refuſed to 
take the Examination. 

It is ſufficient for the Plaintiff to prove that he who 
took the Affidavit Acts as a Juſtice of the Peace, and it 
ſhall be read upon Proof that it was delivered by his 
Clerk to the Perſon producing it, without proving the 
Juſtice's Hand. | 

It is not neceſſary for the Juſtice to take the Exami- 
nation in Writing, but if he appear at the Trial, and 

ſe the Subſtance of the uſual Affidavit, it is ſufficient. 

But if the Juſtice have taken the Subſtance of the 
uſual Affidavit in Writing, and that is produced in Evi- 
dence, he ſhall not be permitted to give Evidence at 
the Trial of any Thing elſe the Plaintiff ſaid on his Ex- 


— viz. any Deſcription of the Robbers or Rob- 
der 


y different from what he ſhall give on the Trial. 

By 8 G. 2. c. 16. The Party robbed muſt, within 20 
Days after the Robbery committed, inſert an Adver- 
tiſement in the Gazette, deſcribing the Felons, the Time 
and Place of the Robbery, together with the Goods and 
Effects taken. 

Chandler was robbed (inter al) of 15 Bank Bills, he 
knew the value of each Bill, and the Dates and Num- 
bers of 9, but not knowing the Dates and Numbers of the 
other 6, in the Advertiſement he only inſerted the 
Value, and not the Dates or Numbers of any; upon 
this a Caſe being reſerved for the Opinion of the Court 
of C. B. they were equally divided upon the Queſtion. 
W hether he ought to recover for what was well deſcrib- 
ed, viz. his Watch, Money, and the 6 Bills of which 
the Dates and Numbers were not known, and thereupon 
the Paſtea could not be delivered out; Willes Ch. J. and 
Burnet J. for the Defendant, Abney and Burch J. tor the 
Plaintiff. This Caſe being attended with many ſuſpici- 
ous Circumſtances, and for ſo large a Sum of Money, 
occaſioned the Act of 22 G. 2. c. 24. whereby no Perſon 
ſhall recover againſt the Hundred in any Action on —* 

0 
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of the Statutes of Hue and Cry more than 200. unleſs at 
the Time of the Robbery there be two preſent at leaſt to 
atteſt the Truth of his or there being ſo robbed. 

By the ſame AR of the 8 Geo. 2. the Party muſt, be- 
fore any Action commenced, enter into a Bond in the 
Manner therein mentioned to the High Conſtable of the 
Hundred, for the Payment of Coſts, &c. 

By the 27 El. the Action muſt be commenced within 
a Year after the Robbery committed, for which Reaſon 
the Plaintiff muſt produce a Copy of the Original, to 
ſnew the Action commenced within the Time, as alſo 
that the Oath of the Robbery was within 20 Days before 
the Tefle. ; 

By the ſame AQ, if any one of the Offenders be taken 
by Purſuit, the Hundred ſhall not be liable, and by 8 
G. 2. it is ſufficient if he be apprehended within 40 Days 
after Notice in the Gazette. But this muſt be pleaded, 
and not given in Evidence on the general Iſſue. 

If a Servant be robbed in the Abſence of his Maſter, ga. 613. 
of his Maſter's Money, either the Maſter or the Ser- Carth. 147. 
rant may bring the Action, but the Servant mult take 
the Oath : But if he be robbed in the Preſence of his 
Maſter, of his Maſter's Money, the Maſter muſt bring 
the Action, and his Oath alone will be ſufficient. 

The Party robbed may be a Witneſs ex Neceſſitate, 
and by 8 G. 2. an Hundredor may likewiſe be a Witnefs | 
for the Hundred. 

If the Maſter bring an Action on the Robbery of his 2 R. A. 636, 
" [FO >crvant, he may be a Witneſs to prove the Delivery of 
the Money to him. | 
The Plaintiff need not prove the Robbery in the Place Owen yo. 
or in the Pariſh alledged in the Declaration, if it be 
: proved within the ſame Hundred. So Hue and Cry 
reed not be proved by the Plaintiff, though alledged in . OP 
his Declaration, for it is the Part of the Hundred to le- An. at man 
e vy it. a None, 
v1 By 27 El. c. 13. The Inhabitants. of every Hundred, 
© vberein Negligence of freſh Suit after Hue and Cry ſhall 
n happen to be, ſhall anſwer the one half of the Damages 
)- [Wrccovered againſt the Hundred, &c. to be recovered by 
Action of Debt, &c. in the Name of the Clerk of the 
* Peace of the County, for the Uſe of the Inhabitants of 
the Hundred in which, &c. 


” | N CHAPTER 


2 Inſt, 650, 


Cr. J. 437- 


 Selwin and 
Baldy* 


H artridge Y, 
Gibbs, 


| Carth, 36 1. 
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| 
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CHAPTERS I 


: v! wr 77 wg can” "To 


Of ACtions upon the Statute of E. 6. for not ſetting ou 
| of Tithe. | 


flees. of the 2 & 3 Ed. 6. c. 13. direQs the 
Tithe to be fairly ſet out under the Pain of For 
feiture of treble Value, without mentioning to whom; 
but that has been always conſtrued to be the Proprietor 


In this Action therefore the Plaintiff muſt prove hin- 
ſelf entitled to the Tithe, the taking away by the Defen. 
dant, and the Value; but as the Action is founded on 
the Tort, the Plaintiff may declare as Firmarius wi 
Proprietarius without ſhewing any particular Title. 

The Plaintiff declared as a Farmer of the ReQory « 
Frihuft, and proved himſelf Leſſee of one Bellow, who 
was Leſſee to the Dean and Chapter to whom the Rec- 
tory belonged, and produced the Leaſe from Bellow, but of 
not from the Dean and Chapter to him; however upon] Pe 
proving rhat he received Tithe of others as Farmer, t ba 
was holden ſufficient by Pemberton Ch. Juſt. in Suſ: G 
1682 ; and at the ſame Aſſizes the Plaintiff being Farmer by 
under the Dean and Chapter of Canterbury, and proving Wh die 


SY SB Ses = no © tm, 


he had received Tithes for ſome Years as ſuch, it ws 


holden ſufficient without producing any Leaſe. of 

So if the Plaintiff claim as Parſon, if the Title be 8 Ne 
in Queſtion, it is ſufficient if he prove himſelf in quit I an 
Poſſethon ; but if the Title be in Queſtion, he mut 25 
prove his Ordination by the Biſhop, his Inſtitution and 
Induction, Subſcription to the Declaration in the Add 
Uniformity in the Preſence of the Biſhop, &c. and h He 
— the 39 Articles within two Months, and declaring 


his Aﬀent to them. en 
Debt upon the Statute againſt three; upon Nil dF Gif 
pleaded, the Jury found that the Defendant Hancot driving anc 
181. but guoad the other Defendants Nil debet ; and upo bot 
Motion in Arreſt of Judgment, becauſe it was an AQ! Da 
of Debt founded on a Contract which is intire ; = 
Court held it was founded on a Tort, and therefore o- Cor 
may be found guilty and the other acquitted, a5 "W i 
oth Boc 

1 . 

tion 
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other Actions upon Torts ; and upon the Authority of 
this Caſe the Court of K. B. determined the Cate of 
Hardman v. Whitacre & al” M. 22 G. 2. which was an 
Action of Debt againſt nine for keeping a Lurcher con- 
trary to 8 G. 1. c. 19. All pleaded Nil debet, and Ver- 
dict as to ſix, Quod debent 5l. and as to the three others 
Nil debent. Only one Penalty can be recovered againſt 
all. 


decimando in Evidence, but the King or a ſpiritual 
Perſon may, without ſhewing any Cauſe why diſcharg- 
ed; for it ſhall be intended by lawful Means: But 
where a ſpecial Verdict found that the Abbot of 
Abington was ſeiſed in Fee, and that he and his Pre- 
| deceſſors held it diſcharged, and granted it to M1! Souls 
College, it was holden that the Preſcription was perſo- 
nal, and determined by the Alienation, and that it could 
not be intended to be a diſcharge by a real Com- 
poſition, it not being pleaded or found by the Jury to be 
ſo. 
And this leads me to take Notice of the Conſtruction 
of the Statute of 31 H. 8. c. 13. as to Diſcharges of 
Payment of Tithe. At Common Law temporal Perſons 


Grant of the Parſon, Patron and Ordinary : the other 
by a Preſcription ſub mode, but by an abſolute Preſcrip- 
tion. 

Spiritual Perſons had four Ways of Diſcharge. 1. Bull 
of the Pope. 2. Compoſition. 3. Preſcription, all which 
no vere abſolute. 4. Order, viz. Ciſtertians, Templers, 
wie and Hoſpitalers of Jeruſalem, and was limited to ſo long 
mul as the Land remained in their own Manurance. 

Then came 31 H. 8. and enacted that as well the 
King, as all and every Perſon which ſhall have any 
Hereditaments which belonged to Monaſteries or other 
religious or eccleſiaſtical Houſes, ſhall retain, keep, and 
enjoy the ſame according to their Eſtates and Titles, 
diſcharged and acquitted of Payment of Tithes, as freely 
and in as large and ample Manner as the faid late Ab- 
bots, &c. occupied, poſſeſſed or enjoyed the ſame at the 
Days of their Diſſolution. 


Compoſition and Order, which was before the Act, and 
which elſe would have been diſſolved with the fpiritual 

ies, to which they were annexed. 
It hath likewiſe continued the Diſcharge by Preſcrip- 
tion, which though it would otherwiſe have continued in 
N 2 the 


Upon Nil debet a Lay Perſon cannot give a Non 
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Cro, Tliz, 480 


2 Keb. 45. 


1 Lev. 185. 


had only two Ways to diſcharge Tithe ; the firſt was by 2 Co. 45. 


This Clauſe hath continued the Diſcharge by Bull, Hob. 28 


Ingramt and 
Thackſton in 


Scac. 1748. 


Raym. 32 fo 


Ingramt and 
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the King, who is Perſona mixta, and therefore capable 
of ſuch a Diſcharge at Common Law, yet it would have 
failed in the Caſe of a mere Layman, ſuch a One (as [ 
have already ſaid) not being allowed to plead a Preſcrip- 
tion in Nen decimando, but only in Modo decimandi. 

It hath alſo created a new Diſcharge, and that is Unit 

of Poſſeſſion of the Parſonage and Tand in one Hand 

But to make this Unity a good Diſcharge within this 

AQ, it muſt be a perpetual one, i. e. a tempore cujus, 
&c. till the Diſſolution ; and though it be perpetual, yet 
if the Abbot, or his Farmer, paid Tithe before the Diſ- 
ſolution, that would deſtroy the Preſcription, becauſe it 
would prove there was no real Diſcharge, for an Unit 
by Preſcription is not itſelf a perfect diſcharge, but 
from thence the Law will prima facie preſume one, tho' 
it cannot be found ; and therefore if the Jury find 
nothing but a r Unity, it is found againſt the 
Pleader, and therefore in pleading ſuch an Unity you 
muſt add, that ratione inde they held diſcharged of Pay- 
ment of Tithe Time out of Mind, for that fixes it to the 
Statute ; yet the Unity and not the Concluſion muſt be 
traverſed. | 8 

From hence it appears, that if the Approbation were 
made within Time of Memory, upon the Point of Unity 
the Statute will be of no Avail; but in ſuch Caſe he may 
alledge the ſaid Branch of the AQ, and that the Abbots, 
&c. a tempore cujus till the Diſſolution, held the Land 
diſcharged of Tithe, and give ſuch Evidence that he may 
approve it, which muſt be 4 Poſteriori. 

But if the Abbey were founded within Memory, or 
the Land purchaſed to the Abbey within Memory, then 
he cannot preſcribe ; but if the Abbey had been Time ol 
Mind, and an Appropriation ſince, yet he may pre- 
ſcribe in a general Diſcharge ; for that may be, though 
an Unity came after. 

Of the other Ways of Diſcharge continued by this 
AR, it is only neceſſary to ſay, they muſt be properlj 
pleaded, for Tithe of Right belongs to the Church, and 
if you will diſcharge a juſt Demand, you muſt ſatisfy the 
Court of your Diſcharge. 

But note, this Clauſe of Diſcharge in 31 H. 8. extends 
only to ſuch religious Houſes as came to the King d 
Virtue of that Act, or by 32 H. 8. c. 24. and not t 
ſuzh - came to him either by Virtue of 27 H. 8. o 
1 E. 6. 

Where the Diſcharge is by Order only, it is limites 
to ſo long as the Land is in the Occupation of the Own 

3 | eld 
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ers, but if the Land have never paid Tithe, though it 
be proved never to have been in Tenants Hands, yet the 
neral Preſumption of a total Diſcharge ſhall prevail. 
In Debt upon the Statute 2 E. 6. the Defendant plead- Bourſcough +, 
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ed Not Guilty, and inſiſted on the Proviſo of barren Aſton, per 


Lands; the Caſe was, he ploughed and denſhired an 1 J. 

ancient Warren and Sheep walk, in which were ſome *” 

Furzes, and the firſt Crop upon 107 Acres was of the 

Value of 240/. and upon this, without more Evidence, 

the Judge thought it ſufficient to ſhew the Land was not 

ſuapte natura barren but profitable Land. 2 Inſt, 656, 
50 if a Wood be ſtubbed and grubbed, and made fit 

for the Plough and employed thereunto, yet it ſhall pay 


Tithe 1 for Wood Ground is Terra fertilis & 


fæcunda. 


Lord Hardwicke held ſuch Land only within the Clauſe Stockwell ard 
of the Statute, relating to barren Land over and above 2 14 July 
the neceſſary Expence of incloſing and clearing, required * 
alſo Expence in manuring, before they could be made 
proper for Agriculture, and therefore decreed Tithe 
upon its being proved, that the Land bore better Corn 
than the Arable Land in the Pariſh, without any extra- 
ordinary Expence in Manure, &c. and that it had paid 
Tithe of Milk, Wood, &c. before. 

Note : In the ſame Cauſe it appearing that a Modus 
of 137. was paid for the Tithe of Grange Farm, to which 
there was Common Appurtenant in the Land incloſed, a 
Parcel of which was allotted by the Act for incloſing to 
the Farm, the Chancellor held the Afodus extended to 
ſuch incloſed Land, 

If one do gain Land from the Sea and plow it, he ſhall Wit and Bucks 
pay Tithe, for the Land is not ſuapte naturd barren. Bulf, 165. 

So if any other Land covered with Water. 

This Statute extends only to predial Tithe, 7. e. ex cr. E. 46. 

fructibus prediorum ut blada, ſæuum, &. feu ex fruftibus 2 luſt. 64% 
arborum, ut poma, pyra, &c. but Tithe of Cheeſe, Milk, 649. 
Calves, Lambs, &c. are not predial but mixed; and 
therefore in an Action brought for not ſetting out Tithe 
of Cheeſe, Milk, &c. after Verdi& for the Plaintiff 
Judgment was arreſted, 
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CHAPTER II.. 


Of Actions upon 5 Eli. 


FT*HE 5 Eliz. c. 4. enacts, That no Perſon ſhall ex. 

erciſe any Trade who has not ſerved as. an Ap- 
prentice for 7 Years, under the Penalty of 21. per Month, 
to be recovered by whoever will ſuc for the ſame. 

None but what were Trades at the Time of making 
the Statute are within it, therefore it ought to be aver- 
red in the Declaration (or Indictment) that it was a 
Trade at the Time of making the Act, and it is a good 
Exception in Arreſt of Judgment, that it is not ſo aver- 
red; unleſs it be a Trade within the very Words of 
the AQ, and then no ſuch Averment is neceſſary. 

And Note; it muſt be averred to be a Trade uſed 
within the Realm (or Kingdom) of England or M ales at 
the Time of making the Act. 

Only ſuch Trades as are within the Equity of the Ad 
as require Skill ; but whether it were a Trade or not at 
the Time of making the Statute, or whether any Skill 
be requiſite to the Exerciſe of it, is Matter of Fact pro- 
per for the Determination of the Jury. 

It has been objected, that the uſing a Trade in a 
Country Village is not within the Statute, and in the 
Caſe of Rex v. Langley H. 6. 2. Mr. J. Page ſaid he had 
often known Indictments quaſhed upon fuch Exception: 
However, I do not apprehend it would now be allowed; 
for in ſuch Caſe at the Sittings at J/eftmin/ter it was 
mentioned, but Lord Ch. J. Lee made flight of the Ob 
33 eee 

On Motion to quaſh an Information againſt the De- 
fendant for exeiciling the Trade of a Baker without har 
ing ſerved an Apprenticeſhip at the Pariſh of S. in Kent: 

The firſt Object ion was, that it did not appear that the 
Offence was committed in the City, Borough, or Mar 
ket Town. Secondly, that it did not appear but that 
the Defendant exerciſed this Trade when the Act wa 
made. But the Court held that neither the enacting 
Part of the Statute, nor the Preamble, gave any Foun 
dation tor the firſt Objection, and that the Offence ws 
clearly well laid; though they ſaid, if it came out i 
Evidence that he followed the Buſineſs only in a {mall 
| i ; Village, 


Relative to Trials at Niſi Prius 193 


Village, it had been the common Practice to find for, 
the Detendant. As to the ſecond Objection, the Court 
ſaid, it muſt be preſumed at this Length of Time, tho 
the Objection would have held whilſt the Law was re- 
cent. 

It has been holden that ſerving ſeven Years as an Ap- Salk, 67, 
prentice beyond Sea, without being bound, is ſufficient, 
and therefore an Indictment was quaſhed, becauſe it on- 
ly ſaid he had not ſerved as an Apprentice infra regs 
num Angliæ aut Malliam. | 

In an Action qui tam for exerciſing a Trade, the Peaks and 

eſtion aroſe What ſhould be a Service? On which Johnſon, H. 1 
alt Ch. J. cited a Caſe between Hopkins and Young in ming Ag 
B. R. on a ſpecial Verdict, where it was adjudged, that iss. 
if a Perſon ſerving ſeven Years in the Exerciſe of his 
Trade to any Perſon exerciſing that Trade, though that 
Perſon have no Right to uſe that Trade, yet being em- 
ployed in it ſeven Years, that ſhall be a good Service 
F though he were not an Apprentice; alſo he ſaid he had 
holden that if a Woman marry a Tradeſman, and be 
employed therein ſeven Years, and then the Huſband 
q die, ſhe may uſe that Trade after her Huſband's De th; 
and alſo if ſhe marry a ſecond Huſband, ſhe may conti- 
nue to exerciſe that Trade, and if ſhe die her Huſband 
may continue to exerciſe it, provided he were employed 
in the exerciſe of it ſeven Years in his Wite's Life time 
ſaid he had mentioned all theſe Opinions of his to the 
he eeſt of the Judges, who all concurred. 

The foregoing Caſe ſhews that the Conſtruction put Rex . pris. 
upon this Statute has been a very liberal one in Favour field, 13 G. 2, 
: Jof Defendants; however, there has been no Caſe which Fer Cur. 

' WW has been determined to be within the AQ, unleſs there 
1. {@ have been in ſome Manner a Service for ſeven Years ; 
therefore one who is a Partner to a Perſon qualified will 
De. not be within the AQ, unleſs he have ſerved ſeven 
Years. But if the Defendant can in any Manner prove 
the following of the Trade for ſeven Years, it will be 
the ſufficient without any Binding (and he ſhall be ſuffered 
u- to make it out by Months and Weeks ;) yet the Word 
that Apprentice is the very material Word of the Statute, and 2 Raym. 1179, 
an Indictment without it would be ill. 
ung It has been holden to be ſufficient if the Defendant Walen ». 
have followed the Trade ſeven Years as a Maſter, with- Houlton, 17 59. 
was out any Proſecution againſt him with Effect. 
t in A Perſon who follows a Trade as a Journeyman is not Tr. 9 G. 2. 
mall ſubject to the Penalties of this Statute, though he has B. K. 
age, dot ſerved an Apprenticeſhip. | a 
| n 
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Salk, 6166 On a ſpecial Verdict the Caſe was, The Defendant 
was a 5urkey Merchant, and exported Woollen Manu- 
facture into Turk-y; he employed Clothiers that had 
ſerved Apprenticeſhips to work the Cloth in his own 
Houſe at his own Charge, and with his own Materials ; 
and the Court held that the Defendant was the Trader in 
this Caſe, becauſe he employed the Reſt who were but 
as Servants ; they held likewiſe that this was trading 
within the Statute, for whether the Utterance be within 
the Realm, or in Turkey, is not material. 

R aynard v. But where a ſpecial Verdict found that the Defendant 

Odale, Mic. 30 was a Money Partner in the brewing Trade with Cox, 

G, . K. H. who was qualified, but that by Agreement he was not to 
interfere in the Trade, but that Cox had an Allowance for 
that Purpoſe, the Court held it was not within the Mean- 
ing of the Statute. 

Rex v. Sey- Note; Freemen and their Wives cannot be Witneſ. 

mour, M. 6. ſes, where Part of the Penalty goes to the City or Town 

= % P> Hall. Corporate where the Offence is committed. 

— v. Ste- Though the Plaintiff in this Action be not entitled to 

venſon, E. 10 Coſts if he recover, yet he muſt pay them if the Ver- 

G. 2. C. E. dict be found againſt him. 


— 1y. 
General Rules concerning Actions on Penal Statutcs. 


B\. 31 El. c. 5. it is enacted, That all Actions, &c. 

| brought for any Forfeiture upon any Penal Statutc 
made or to be made, whereby the Forfeiture is limited 
to the King, ſhall be brought within two Years : and all 
A& ions upon any Penal Statute, the Benefit whereof is 
limited to the King and to the Proſecutor, ſhall bc 
brought within one Year. 

And in Default of ſuch Purſuit, then the ſame to be 
brought for the King at any Time within two Years af- 
ter that Year ended. And if any Suit upon any Penal 
Statute made or to be made, except the Statute of Til- 
lage, ſhall be brought after the Time in that Behalf be- 
fore limited, the ſame ſhall be void and of none Effed. 


Upon 
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Upon this Statute it has been holden, that if any Of- 
fence prohibited by any penal Statute be alſo an Offence 
at Common Law, the Proſecution of it as an Offence at 
Common Law is not reſtrained by this Act. 2. That 
the Defendant may take Advantage of this Statute on 
the general Iſſue, and need not > it. 3- That the 
Party grieved is not within this Statute, but may ſue as 
before: But Quære, where the Suit is firſt given to the 
Party grieved, and then to the Common Informer ? 

On a Caſe reſerved it appeared that the Action of Debt 
was brought on 9 An. c. 14. by a common Informer 
againſt Sir 7. F. for winning 525/. of G. L. at Cards. 
The Money was loſt and paid 11 March 1757, and the 
Original not ſued out till Mic. 1762. The Court of C. 
B. held it a Caſe within 31 EI. tho' the Action given in 
the firit Inſtance to the Party grieved, and afterward to 
the Common Informer for himſelf and the Poor of the 


Pariſh : For ſuch Action would have bcen within the 7 


H. 8. and the 31 El. was made to narrow the Time 
given by that Statute, and therefore could never mean to 
leave any Actions unreſtrained in Time; the latter 
Part of the Clauſe muſt therefore be conſtrued to extend 
to them. 

It has been determined that ſuing out a Latitat within 
the Year, is a ſufficient Commencement of the Suit to 
ſave the Limitation of Time. But if the Writ were not 
ſued out till after the Year, though by Relation it would 
be within the Time, the Plaintiff ought to be nonſuited. 

By 21 Jac. 1. c. 4. All Offences againſt penal Sta- 
tutes, for which any Common Informer may ground an 
Action, &c. before Juſtices of Exciſe, &c. (except Of- 
fences concerning Recuſancy or Maintenance of the 
King's Cuſtoms, or tranſporting Gold and Silver, Am- 
munition or Wool, &c.) ſhall be commenced, ſued, 
tried, recovered and determined by Action, &c. before 
the Juſtices of Afﬀize, &c. or before Juſtices of the 
County, &c. and the like Proceſs in every popular Ac- 
tion, &c. ſhall be as in Actions of Treſpaſs vi et armis 
at Common Law, and in all Suits on penal Statutes the 
offence ſhall be laid in the proper County ; and if on the 
general Iſſue the offence be not proved in the ſame 
County in which it is laid, the Defendant ſhall be found 


Not Guilty. 


In the Conſtruction of this Act it has been holden, 
that it does not extend to any Offence created ſince that 
Statute, hut that where a ſubſequent Statute gives an 
AQion of Debt or other Remedy for the Recovery of a 

Penalty 
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Noy 71, 


Carth, 232. 
Ld. Raym, 78. 
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&c. v. Sir T. 
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6 G. 3. 


Carth. 232. 
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Harwcod, Mic, 


3 G. 3. 


Hick's Caſe, 
Salk. 372. 


Caith. 46 5. 


Itr. 1 103. 


1 Sbow. 3 54. 


Hut. 3 ;. 


Mages 2rd El- 
bis, M. 2 f. G. 2. 


Cunningham N 
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Penalty in any Court of Record generally, it ſo far im- 
pliedly repeals 21 Fac. 1. However the Offence mult be 
laid within the proper County. | 

This Statute gives no new Juriſdiction to the Courts 
therein mentioned; therefore Suits for ſuch Offences, 
over which they had no Juriſdictions before the Statute, 
muſt be brought in the Courts of Meſiminſier. 

Where by the Act creating the Penalty, it is to be re- 
covered by Bill, Plaint or Information in any of the 
King's Courts of Record, and no Mention made of the 

uarter Seſſions or Aſhzes, the 21 fac 1. does not ex- 
tend to it; for the Act never meant to give a Juriſdiction 
to the Quarter Seſſions or Aſſizes where they had none 
before. Therefore it was holden that an Information 
did not lie at the Aſſizes for Non- reſidence, the Penalty 
(by 21 H. 8.) being recoverable by Bill, Plaint or In- 
formation in the King's Courts. 

In the Caſe of the X. v. Martel, M. 25 Car. 2. in an 
Information on the 5 Eiiz. it was holden, that it lay not 
originally in X. B. becauſe the 21 Fac. 1. hath nega- 
tive Words, but that if it be begun originally below, 
the Party may remove it by Certiorari if he will, and 

we Juriſdiction to that Court, for it is a Statute * the 
Fa: of the Subject; but the King cannot remove it. 

No Suit by a Party grieved | is within the Reſtraint of 
the Statute. 

By 18 Eliz.c. 5. No 8 ſhall compound or 
agree with any that ſhall offend againſt any penal Sta- 
tute for an Offence committed, but after Anſwer made 
in Court to the Suit, nor aſter Anſwer but by Conſent 
of the Court. 

This extends only to common Informers. 

It extends as well to ſubſequent penal Statutes, as to 
thoſe which were in Being when it was made. 

By that Statute the Common Informer muſt ſue in 
proper Perſon, or by his Attorney: Therefore an Infant 
cannot be a Common Informer, tor he muſt ſue by 
Guardian. 

A Common Informer cannot ſue for a leſs Penalty 
than the Statute gives ; if he do, though he have a Ver- 
dit, Judzment will be arreſted. Ex. gr. It a Common 
Informer were to ſue for the ſingle Value of Money won 
at Play, where 9 An. c. 14. gives the treble Value. 

In an Action on a penal Statnte it was moved by the 
Defendant, that the Plaintiff ſhould give Security to 


pay the Coſts, upon Afhdavit that he was a poor _— 


mY —— rc. n.... * a. 
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But the Court refuſed the Motion, for the Statute having 
given him Power to ſuc, it is a Debt due to him; but if 
it appeared that the Action was brought in a feigned 
Name, they would oblige the real Proſecutor to give 
Security. 

The Court will on Motion give the Defendant Liberty 
to pay the Penalty into Court with Coſts. 

Wherever the Action is founded on a penal Statute, 
Not Guilty or Ni debet are good Pleas. 

If a Detendant would plead a Recovery in another 
Action for the ſame Offence in Bar, he muſt take Care 
to ſet out in his Plea, that the Plaintiff in the other 
Action had Priority of Suit; if he do not, his Plea on 
Demurrer will be bad, but the Record of a Recovery in 
another Action cannot be given in Evidence on Ni 
debet. For if it be pleaded, the Plaintiff might reply 
Nul tiel Record, or that it was a Recovery by Fraud to 
deteat a real Proſecutor, which he cannot be prepared to 
ſnew on the general Iſſue. | 

The Proviſo in the Oxford Act, 16 & 19 Car. 2. c. 8. 
that that Act ſhall not extend to any Action or Informa- 
tion on any penal Statute, muſt be underſtood of popu- 
lar Actions and Informations, and not of Remedies given 
dy Statute to the Parties grieved. | 

The Act of 24 G. 2. c. 18. (reciting that by the 4 & 
5 Ann. it was enacted, that every Venire Facias ſhould 
be awarded out of the Body of the County with a Proviſo, 
that it ſhould not extend to any Action or Information 
upon any penal Statute, and that the Proviſo had been 
found inconvenient) enacts. That every Venire Facias 
tor the Trial of any Iſſue in any Action or Information 
upon any penal Statutes, ſhall be awarded of the Body 
of the proper County where ſuch Iſſue is triable. 

It the Defendant plead a prior Recovery, and the 
Plaintiff reply per fraudem, and ſuch Recovery be found 
to be fraudulent, the Defendant is liable to two Years 
Inpriſonment by 4 H. 7. c. 20. N 
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Containing ONE B O O K. 


Of Criminal Proſecutions relative to Civil 
Rights. 


INT R ODU c T IO F. 


HOUGH criminal Proſecutions (as ſuch) are not 

within the compaſs of the preſent Work, yet 

there being two in which Civil Rights come in Queſtion, 
I am neceſſarily led to take Notice of them. 


I ſhall therefore in this Book treat, 
1. Of the Writ of Mandamus. 


2. Of Informations in Nature of Que Warrants. 


CHAPTER 
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CHAPTER I 


Of Writs of Mandamus. 


HE Writ of Mandamus is a prerogative Writ iſſuing 11 Co. Bag's 
out of the Court of X. B. (as that Court has a om 1 
eneral Superintendency over all inferior Juriſdictions Trotter, E. 

and Perſons) and is the proper Remedy to inforce Obe- 3 C. 2. 

dience to Acts of Parliament and to the King's Charter, 

and in ſuch Caſe is demandable of Right; but where the 

Right is of a private Nature, as to an Office in which 

the Publick is not concerned, ſuch as a Deputy Regiſter, 

&c. it is diſcretionary in the Court to grant or to re- 

fuſe it. 

Therefore in every Application for a Mandamm it N. 316. 
muſt appear what the Office is; and for this Reaſon u 
Mandamus to ſwear one who was elected to be one of the 
eight Men of Aſhburn Court was denied, becauſe it did 
not appear what the Office was. 

But the Court will in no Caſe grant a Mandamus till Mic, 8 G. 3. 
there has been a Default ; and therefore in the Caſe of 
the King againſt the Borough of St. Ives, where a Man- 
damus was granted to the Church-wardens and Overſeers 
of the Poor, to make a Poor's Rate ; the Court would 
not grant a Mandamus to the Juſtices at the ſame Time, 
to allow it : For they would not preſume the Juſtices 
would not do their Duty; though the ſame Juſtices had 
before refuſed to allow a Rate, when a Mandamus iſſued 
for that Purpoſe, and had been taken up but the Term 
before, upon an Attachment for Diſobedience. 

A Mandamaus is never granted to compel a mere miniſ- — v, Dr. 
terial Officer to do his Duty, neither has it ever been 8 "A 
granted to oblige a Viſitor to exerciſe his Juriſdiction. ; 

This Writ lies as well to reſtore one who has been un- 
juſtly removed, as to admit one who has a Right ; though 
perhaps there may be this Difference between the two 
Caſes ; that where it is to ſwear, or to admit, the Court 
will, in caſe the Right appear plain, grant the Writ 
upon the firſt Motion: But where it is to reſtore one 
who has been removed, they would firſt grant a Rule to 
ſhew Cauſe why ſuch a Writ ſhould not iſſue. 


And Note; The Rule to ſhew Cauſe muſt be always Rex v. Church- 
on the ſame Perſons to whom the Writ is to be directed; Warden and 


Overſeers of 
therefore 


Clerken well, 
3 G. 1. 


Mic, 25 C. 2. 
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therefore a Rule upon Church-wardens and Overſcers, to 
ſhew Cauſe why a Mandamus ſhould not iſſue, directed 
to them and the twenty principal Inhabitants of the 
Pariſh was holden to be bad ; however, the Court upon 
Motion gave Leave to amend the Rule, ſaying it would 
be good on new Service. | 

Upon a Motion . a Mandamus to the Warden of the 
Vintaers Company to twear J. S. one of the Court of 
Aſſiſtants, the Affidavit being only that he was informed 


by ſome of the Court of Aſſiſtants that he was elected, 


Ibid, 


Rex D. Dr . 
Bland, Tr, 


1741, 


Rex v. Ld. 
Montague, 24 
. 2. 


Caſe of the 

Bor* of Chriſt 
Church, 12.G, 
2, 


- 


and no poſitive Affidavit of an Election, the Court would 
only grant a Rule to ſnew Cauſe, but ſaid, if there had 
been a poſitive Affidavit of his Election, they would have 
granted the Writ in the firſt Inſtance. 

N. B. In this Caſe there was an Affidavit that he ap- 
plied to inſpe& the Court Books, in order to ſee whether 
he were elected, and was refuſed ; without which the 
Court would have hardly granted a Rule. 

Note; Where there is a Corporation by Preſcription, 
the Conſtitution of it (as well as the Parties Right) mult 
be verified by Affidavit. Where it is by Charter, a Copr 
of it muſt be produced at the Time of making the 
Motion. 

W here they grant a Rule to ſhew Cauſe, though upon 
ſhewing Cauſe it appear doubtful, whether the Party have 
a Right or not, yet the Court will iſſue the Mandamus, 
in order that the Right may he tried upon the Return. 

It makes no difference by what mode the Party becomes 
intitled to the Franchiſe, whether by Charter, Preſcrip- 
tion or Tenure ; therefore where by the Cuſtom of 
the Borough of Midburſt, the Jury at a CourtBaron is 
to preſent the Alienation of every Burgage Tenement, 
and upon ſuch Preſentment the Steward is to admit the 
Tenant, who then hecomes intitled te the Franchiſes ot 
the Borough : The Jury at a Court Baron in 1749, hav- 
ing refuſed to preſent ſeveral Conveyances of Burgage 
Tenements, the Court granted a Mandamus to the Lord 
to hold a Court, and to the Burgeſſes to attend at ſuch 
Court and to preſent the Conveyances. And though one 
Mangamus will not lie to reſtore ſeveral Perſons, yet the 
Court held it would lic in this Caſe to the Jury to do an 
AR to perfect the Rights of ſeveral. 

So where hy the Cuſtom, the Court Leet was to pre- 
ſent to the Steward the Perſon whom the Commonalty of 
the Borough had choſen to be Mayor, the Court granted 
| a Mandams 


Sz a $$ a oa 
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a Mandamus to the Steward to hold a Court Leet, and 
to the In-Burgeſſes to attend at ſuch Court and to preſent 
J. D. who had been choſen by the Commonalty. 

And it is the ſame where no particular Perſon is inte- Caſe ef the 
reſted, as where by Charter or Preſcription the corporate ORE 
Body ought to conſiſt of a definite Number ; and they _ ah 
neglect to fill up the Vacancies as they happen, the 
Court will grant a Mandamus. | 

But as the Power of K. B. extends only to inforce 
Obedience to the King's Charter, there were many Caſes 
in which the Court could not interpoſe; as where by the 
Charter a particular Day was fixed for the Election of a 
Mayor or other chief Officer, and no Election was had 
upon ſuch a Day; for in ſuch Caſe commanding the 
Corporation to proceed to an Election at another Day, 
would not be 3 Obedience to the King's Charter, 
but to authorize them to act in Oppoſition to it; there- 
fore the Statute of 11 C. 1. enacted that if no Election 
ſhould be had of the Mayor or other chief Officer upon 
the Charter Day, the Corporation ſhould not be thereby 
diſſolved, but might meet at the Town-Houſe on the 
Day after, and proceed to Election; and if no Election 


\ ſhould be made on the Charter Day, nor in Purſuance of 


that Act, or being made ſhould afterward become void, 
the Court of K. B. might grant a Mandamus requiring an 
Election to be made. 

This being a beneficial Law for the Subject, the Court Cafe of the 
has been very liberal in the Conſtruction of it, therefore CE = 
have granted a Mandamus for the Election of a Mayor, - Et: 
though there had been no legal Mayor for four Years 
preceding. | 

So they have granted a /Zandamus where there was a Caſe of the 
Mayor de facto at the Time, it appearing clearly there on es 
had been no due Election. But where it appears at all 8 9 8. 
doubtful whether the prior Election be not legal, the 
Court will not grant ſuch a Mandamus till the Validity of 
the prior Election has been tried in a proper Manner by 
Information. 

The firſt Writ of Mandamus always concludes with Rex . Church- 
commanding Obedience, or Cauſe to be ſhewn to the — 
contrary; but if a Return be made to it, which upon Saiop, H. 8. 
the Face of it is inſufficient, the Court will grant a per- O. 2. 
emptory Mandamus, and if that be not obeyed, an At- 
tachment will iſſue againſt the Perſons diſobeying it. 

So if no Return be made, the Court will grant an At- 
tachment againſt the Perſons to whom the Mandamus 

was 
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was directed; with this Difference, however, that where 
a Mandamus is directed to a Corporation to do a cor- 
porate AQ, and no Return is made, the Attachment is 


granted only againſt thoſe Particular Perſons who refuſe 


to pay Obedience to the Mandamus : But where it is di- 


rected to ſeveral Perſons in their natural Capacity, the 


Attachment for Diſobedience muſt iſſue againſt all, 
though when they are before the Court the Puniſhment 
will be proportioned to their Offence. | 

If the Return upon the Face of it be good, but the Mat- 
ter of it falſe, an Action upon the Caſe lies for the Party 
injured, againſt the Perſons making ſuch falſe Return. 
And where the Return is made by ſeveral, the Action 
may be either joint or ſeveral, it being founded upon a 
Tort ; but if it appear upon Evidence that the Defendant 
voted againſt the Return, but was over-ruled by a Ma- 
jority, the Plaintiff will be nonſuited, and though the 

eturn be made in the Name of the Corporation, yet an 
Action will lie againſt the particular Perſons who cauſed 
the Return to be made; or if the Matter concern the 


public Government, and no particular Perſon be ſo inte- 


reſted as to maintain an Action, the Court will grant an 


Information againſt the Perſons making the Return. 


Note; Where ſeveral join in an Application for a Man- 
damus, they muſt all join in the Action for a falſe Return. 


And if in ſuch Action or Information the Return be 


falſified, the Court will grant a peremptory Mandamus : 
however, no Motion can be made for it till four Days af- 
ter the Return of the Poſtea, becauſe the Defendants have 
ſo long Time to move in Arreſt of Judgment. 

Note; The Action muſt be brought in XK. B. for if it 
be brought inC. B. though the Plaintiff have Judgment, 
the Court of X. B. will never grant a peremptory Man- 
damus, for that recites the Fact prout —_— nobis per re- 
cordum. Vet where in an Action for a falſe mm udg- 
ment was given for the Defendant, and upon a Writ of 
Error Judgment was reverſed in the Exchequer Chamber, 
the Courtof X. B. granted a peremptory Mandamus be- 


fore Judgment entred, ſaying it was a mandatory Writ, 


and not a judicial Writ founded upon the Record. 
This was the Method of proceeding at Common 
Law, but now by Statute ꝙ Ann. reciting, That W here- 


as divers Perſons who had a Right to the Office of 


Mayors or other Offices within Cities, Towns, Cor- 


porations, Boroughs and Places, or to be Burgeſſe; 


cr 
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or Freemen thereof, have either been illegally turned out, 
or have been refuſed to be admitted thereto, and have no 
other Remedy to procure theinſelves to be admitted or re- 
ſtored, than by Writs of Mandamus, the Proceedings on 
which are very dilatory and expenſive, it is enacted. 

1. That a Return ſhall be made to the firſt Writ of 
3 

. That the Perſons ib ſuch Writ may plead 

to or traverſe all or any the material FaQs contained in 
the Return, to which the Perſons making ſuch Return 
ſhall reply, take Iſſue or demur ; and ſuch further Pro- 
ceedings ſhall be had therein, as :aight have Been had if 
the Perſon ſuirg ſuch Writ had brought his Action on the 
Caſe for a falſe Return; and in caſe a Verdict ſhall be 
ſound, or Judgment given for him upon a Demurrer, or 
by 2 dicit, or for Want of a Replication or other Ple ad- 
ing, he ſhall recover Damages and Coſts; And a peremp- 
tory Writ of Mandamus ſhall be granted without Delay 
for him for whom Judgment ſhall be given, as might 
have been if ſuch Return had been adjudged inſufficient. 
And in cafe Judgment thall be given for the Perſons ma- 
king ſuch Return, they ſhall recover Coſts. 

3. All the Statutes of Amendment and Jeofail ſhall be poſt. 
extended to Writs of Mandamus, and the Froceedings 


; thereupon. 

5 Before the Act an Attachment did not iſſue for Want Salk. 434. 
8 of a Return till aftter a Puries Mandamus, and after that 

; a peremptory Rule for a Return, which created much Ex- 

£ pence and Delav ; indeed in. extraordinary Caſes, where Skin. 669. 


the Cour pprehended much Miſchief from the Delav, 
they would require a Return to the Alas, 
If in a Proceeding under the Statute no Damages are Str, 1051. 

given by the Jury, the Want of it cannot be ſupplied by 

a Writ of Enquiry : Put in ſuch Caſe the Party may bring an 

Action for a falle Return; for the Act does not take away 

0 the Party? Right to bring ſuch Action, but only provides 

, that in caſe Damages are recovered by Virtue of that Act, 


Ty againſt the Perſons making the Return, they ſhall not be 
- liable to be ſued in any other Action for making ſuch 
by Return. 

So an Information may ſtill be moved for againſt he Rex ». Mayo: 
Mn Perſons making the Return, in ſuch Caſes where no par- 2d Aldermen 
e- of N ingham, 


| iculat Perſon is ſo intereſted as to bring an Action. H. 48 . 
0 V. B. The Return muſt be filed and allowed before the 5. Salk. 75 
Information can be moved for. 
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An Introduction to the Law 


It appears from the wording of the Statutes that there 
are many Caſes to which it does not extend; therefore in 
all thoſe Caſes the Proceedings muſt be according to the 
Courſe of the Common Law. 

Though ſince this Act a Mandamus is in Nature of 2 

AQtion, and Error will lie upon it, yet that has been ho. 
den to be no Super ſedeas to the peremptory Mandamus; vet 
Quæ re as to this, for where, after a Writ of Error brœugt: 
upon a Judgment in an Action upon the Caſe for a fate 
Return, a Motion was made for a peremptory Mandan, 
it was refuſed, and there ſeems to be no eſſential Differ. 
ence between the two Caſes. 
Having now taken a general View of this Writ and ite 
Proceedings thereupon, 1 ſhall proceed to conſider why 
will be deemed a good Writ, and what a goed Return 
tO it. 

As to the firſt, what will be deemed a good Writ, 

1. Where the Fact is to be done by Part of the Cer. 
poration only, (Ex. gr. Mayor and Aldermen) the Wit 
may be either directed to the whole Corporation, or 
the Mayor and Aldermen ſingly. But if it be to be done 
only by the Mayor, and the Mandamus be directed to thi 
Mayor and Aldermen, it will be bad. 

2. The Writ muſt contain convenient Certaintr, in 
ſetting forth the Duty to be performed; but it need no: 
particularly ſet forth by what Authority the Duty exiſts, 

Therefore where a Mandamus to the Commiſſary d 
the Arch-biſhop of York, to admit a Deputy Regiſte, 
ſtated quod minus rite recuſavit to admit, it was holden ſuff 
cient, though it was objected it did not tte the Deſet 


dant's Right to admit. 


So a Mandamus to the Dean of the Arches to grant Pro 
bate to Lord Landonderry's Executors, ſetting out thatti! 
Dean juxta Juris exigentiam recuſavit, was holden ſufficien 
though it was objeQed that it did not ſhew the Dean's I 
tle to grant Probate ; not having ſet out that there wel 
bona notabilia. | 

So a Mandamus, reciting Whereas there is or ought! 
be one Bailiff and twelve capital Burgeſſes. 


So a Mandamus reciting that Whereas there ought to! 


whether by Charter or Preſcription, K 
ot 
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Note; The Time for taking Exception to the Writ, is 5 M. 314. 
aſter the Return made, and before it is moved to be filed. 

2, What will be deemed a good Return, 

1. The Return muſt be certain to every Intent, but it Salk. 432. 436- 
may contain ſeveral Matteis, provided they be conſiſ- 
tent. 

If a Writ be directed to a Corporation by a wrong Salk 434- 
Name, they may return this ſpecial Matter, and rely upon 
it, but if they anſwer the Exigency of the Writ, they Ibid 434: 
cannot take Advantage of the Miſnomer. 1 

If the Suppoſal of the Writ be falſe in not truly ſtating Salk. 431. 
the Conſtitution of the Corporation, it will not be ſuffici- 
ent for the Return to ſtate it truly, but they muſt deny 
the Suppoſal of the Writ. 

Mandamus to [wear A. and B. Church-wardens, ſug- Salk. 433- 
geſting they were debito modo eledli, the Return was guod 
non ſuerunt deb. modo elefti, without ſaying nec eorum alter, 
and holden good, for one could not be ſworn upon that 
Wiit; if both were not choſen, the Writ was miſcon- 
ceived, It was likewiſe holden, that where the Writ is to 
ſwear one deb. mod? eleclus, guad nan fuit deb. modo elefus 
1s a good Return; but where the Writ is e/efus only, ſuch 
a Return would be nought, becauſe out of the Writ and 
evaſive, 

If a perſon choſen Alderman, Burgeſs, c. after Notice Rex v. Jorden, 
given him of his Election fit by and ſee the Corvoration 9 G. 2. 
hill up his Vacancy, without making any Claim to be ad- 
mitted, this will amount to a Refuſal; and the Mayor 
may, to a Mandamns to admit him, return that he had re- 
uſed; and if Iſſue were joined upon that Return, Evi- 
cence of the Fast would tupport the Return. 

2. Where the Merdamus is to reſtore a Perſon who has 
veen removed from an Office, the Return muſt be very 
accurate in ſtating the Corporation's Power to remove, 
* Cauſe of Removal, and the due Execution of the 

ower, 

l. As to the Power of Removal, it is laid down in Bag's 11 Co. 
Caſe, that no Corporation can disfranchiſe a Member of 
t before a Cor. iftion at Law, unleſs they have Authorny 
o to do either by Charter or Preſcription, though the 
Modern Opinion has been that the Power of Amotion is 
Incident to the Corporation. However, what Power ſo- 
ever there may be in the Corporation at large, there can- 
not be ſuch Power in any Part of the Corporation with. Rex v. Cor. 


i 1 . . tion of Don- 
cat Charter or Preſcription ; therefore if a Return were to Mu... as 
O 2 


Str. $19. 


ſet G. a. 


2.06 


Rex v. Mayor 
ot Derby, 9 
G. 2. 


Ib:4. 


Rex v, Pon» 
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{et out a Removal by the Common Council, without 
ſhewing how they were authorized, it would be bad. 

2, As to the Cauſe of Removal, any Member of a Cor- 
poration, for any Offe::ce committed againſt his Oath of 


Office, and Breach of his Duty as a Member, is remo— 


vable without any previous Conviction. But there muſt 
be a previcus Conviction to warrant an Amoral for an 
Offence which has no immediaie Relation to his Office, 
ſuch as Perjury, Forgery, &c. Where the Offence i; 
criminal in both Reſpects, the Difference ſeemsto be, that 
if it conſiſt of one ſingle Fact, as burning the Charters ot 
the Corporation, Bribery, &c. there muſt be a Conviction, 
but not where it may be conſidered as abſtracted the one 
from the other; as Riot and Aſſault upon any other 
Member, ſo as to obſtruct the Buſineſs of the Corpo. 
ration, | | 
As to ſuch Crimes whereof a previous Conviction |: 
neceſſary to found the Disfranchiſement upon, it is the 
Intamy of them that renders him an improper Perſon to 
be continued in an Office of Truſt; therefore it tic Crime 
tor which he is convicted be ſuch as does not carry ſuch 
Infamy with it, it will be no Cauſe of Disfranchiſement; 
as if he were convicted of a ſingle Aſſault. 

As to what ſhall be ſaid to be ſuch a Breach of Don 
as will be a good Cauſe of Disfranchiſement, it is cette“ 
that a total Deſertion of the Duty of his Office is a good 
Cauſe of Amovel; but it may be difficult to determine: 
what particular Offices a bare Non-refidence will amour: 


to ſuch a Deſertion, 
Where Ofh:es are in perpetual Execution, there mul: 


* Mch. 25 be a perpe'nal Neſidence, ſuch as that of Sheriff, Mayo, 


4 Mod. 36. 


Serjeant 
Whitacre's 
Caſe Salk, 
434+ 


4 Mod, 33. 


Coroner, Sc. But in other Caſes of local Reſidence it 1 
not neceſſary; a: in the Caſe of a Recorder, Freemar, 
Sc. Ard it would be abſurd to ſay that Non-reſidence 
barely thould be a Cauſe of Amoval, when, notwithſtarc 
ing ſuch Nor-reſidence..ihcy may do all that their Dur 
requires, But if ſuch Perſons totally deſert their Office, 
it will be a good Caule of Amoval. As if a Recorder u- 
on Notice given to him ſhould: neglect to attend at the" 
Seſſions, whete he ought to attend and aſſiſt the Corpc 
ration in the Proceedings of Juſtices. 
Put in ſuch Caſe the Return ought to be, that rect 

et officium ſuum reliquit, i. e. it ought to ſhew a Non. de 
ſidence upon the Office, and not barely a Non, rendered 
within the PrecinQs of the Corporation, : 
Ar 
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Ard though Reſidence be made a neceſſaty Qualifica- Rex 2. Miles. 
tion tor Election, yet without an expreſs Clauſe in the F. C.. 
Charter Non-reſidence will not of iifelf be a Cauſe q 
Amoval. 

In a Mandamus to reſtore Sir F. Jennings to his Office Silk. 433. 
of Aiderman the Return was, that he at an Aſſembly of 
the Corporation came, et perſonaliter, libere et debit meds 
reſignavit the Office, declaring he would continue to ſerve 
no longer in that Office, whereupon they choſe another 
in his Room: And this Declaration in a Corporate Af- 
ſembly was holden good, eſpecially as the Corporation ac- 
cepted it, and choſe another in his Room; but till ſuch 
Election he had Power to waive his Reſignation, But a 
Return that he conſented to be turned out would not be 
good, but if in ſuch Caſe they were to return, that he 2 Raym. 
reſigned, and they accepted and choſe another in his “. 

Room, ſuch Evidence wovld be ſufficient to prove it. 

if it appear upon the Face of the Return, that the 1 $id. 14. 
Party has no Right to the Office, though in other Re. 
ſpects the Return be bad, yet the Court will not grant a 

eremptory Mandamus, As where the Return ſtate the 

ffice of Town-Clerk to be diſpoſed of adlibitum of the 
Mayor, and that the Mayor had appointed another ; 
though the Reaſon given for his Amoval was not good, yet 
the Court refuſed to grant a peremptory andams. 

So where it appeared that the Perſon had deſerted his gex e. Mayor, 
Office, and that it was filled up, though it was returned &. of Neu- 
that he was for that Cauſe amoved by the Common Coun- _— as. 
cil, without ſtating that they had a Power ſo to do either 
by Charter or Preſcription. 

But though it appear by the Return, that he is an Offi- Sa 438. 
cer adlibitum, yet if they do not Return a Determination id. 429. 
of their Will but ſtate particular Reaſons for the Amoval 
which are not ſufficient, the Court will grant a peremp- 
tory Mandamus, | 

A Return that he had obſtinately and voluntari'y re- 11. Raym 
luſed to obey Orders and Laws, Oc. contrary to the Duiv 1564. 
of his Office and his oath, would be too general ; the 
particular Laws ought to be ſpecified. 

So a Return of a Miſbehaviour in one Office (Ex. gr. y,;4 
Chamberlain) would be no Reaſon for his being amore 
out of another, as that of a capital Purgeſs. 

There cannot be any Cauſe to disfranchiſe a Member Carth, 173. 
of a Corporation, unleſs it be for a Thing done, which 
works to the Deſtruction of the Body Corporate, or to the 

Deſtruction 
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DeſtruQion of the Liberties and Privileges thereof; and 
| not any perſonal Offence from one Member to another, 

1 Raym. 226. So miſemploying the Corporation Money is no Caufe of 
Amoval; becauſe the Corporation may have their Action 
for it. 

So razing the Book; unleſs the Razure be to the De. 
triment of the Corporation. 

2 Raym 1263. Note; Aſter Reſtitution on a peremptory Mandamy, 
the Party may be removed for the former Caule, 


3. As to the Execution of the Power of Amoval. | | 

If the Perſon be within Summons, 7. e. if he be reſ- IM 

dent, he muſt be ſummoned to attend and ſhew Cauſe f 

Satk. 428, Againſt his Disfranchiſement, and that he was ſo ſummon. 
ed muſt appear upori the Return, unleſs it appear he was 

OS heard, for as the End of Summons is, that he may be + 


Rex v. Mayor, heard for himſelf, if he had been heard, Want of Sum. 
&c. of New- mons is no Objection. But if it appear upon the Return, 
caſtle, 2 G. 2. that he lived out of the Limits of the Corporation, it is 


S. P. 1 Raym. 
226. MOOR. not neceſſary to return that he was ſummoned, 


Where a Burgeſs is conſtituted by a Patent under the 
Common Seal, he ought to be diſcharged in like Manner, 
But if by Election, an Entry in the Book is ſufficient 
to diſcharge him. 
e Upon a Return to a Marndamus to reſtore a capital Bur- 
poration of geſs, it appeared, that the Power of amoving a Member 
8 "mn. was in the Mayor and Aldermen; that the whole Corpo. 
1357. S. P. ration having been ſummoned to elect a Recorder, after 10 
that Ele ion was over, the Mayor and Aldermen ſepa. 10 
rated from the Reſt, and removed the Plaintiff, and the | 
Removal was holden void, becauſe there was no Summons py 
to meet as Mayor and Aldermen. 
2 Raym. Upon the Iſſue of Nen fuit electus Major, the Conſli. 
1358. tution was admitted to be, that the Mayor was choſen ou 
of the Aldermen, therefore the Defendant inſiſted that the 
Plaintiff ſhould approve his being an Alderman. The 
Fact of his being choſen an Alderman was this: All the 
Common Council (who were the Electors) except one, 
met at a Public-houſe to drink, where they were ac- 0 
quainted that V. had reſigned, whereupon it was propoſed IU _ 
to chooſe the Plaintiff, which was objected 10 by two or 7. 
three; however he was ſworn in, and this was holden Ns 
not to be a good Election, becauſe they were not cor- il © 
porately aſſembled for Want of previous _—_— Far 
| 3 Re „3 


| for the Election of a Mayor, it was holden they could 


Corporation, nor need it be ſigned by the Mayor; and if: Kym. 223, 
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and therefore it was abſolutely neceſſary that cvery one of 
the Common Council ſhuuld be preſent, and conſent. 

So where upon. Evidence it appeared that the Corpora- 2 Raym. 
tion met upon a particular Day (purſuant to a Bye Law) 1355: 


not proceed to the Flection of an Alderman for Want of 
Summons, there being no Cuſtom to warrant it. ; 
N. B. The Return need not be under the Seal of the 2 Raym. 848. 


an action were brought againſt the Mayor for a falſe Re- ” 
turn, it would be ſufficient Evidence againf him that the 
Mandamus was delivered to him, and has ſuch a Return, 
unleſs he can ſhew the contrary. 

A Mandamus was directed to the Mayor, Bailiff and Salk. 431 
Burgeſſes of A. The Mayor made a Return, and brought 
it into the Crown Office; upon which a Motion was 
made to ſtay the filing of it, upon a Suggeſtion that this 
Return was made againſt the Conſent of the Majority, 
who would have obeyed the Writ. But the Court refuſed 
to enter into an Examihation whether the Return were 
againſt the Conſent of the Majority, and ordered it to be 
hled, as it was made by the Mayor, who was the moſt 
principal and proper Perſon ; but ſaid it might be another 
Caſe if they were all equa] Parties: however, they 
granted an Information againſt the Mayor for this Pro- 
ceeding. | 

In an Aion for a falſe Return the Plaintiff ſet gut, Carth. 428. 
that he was choſen upon the firſt of O:F3ber, according to 
the Cuſlom. Upon Evidence it appeared, that the Cuſ- 
tom was to chooſe on the 29th of Septen:ber, and that the 
Plaintiff was then choſen; and this was holden ſufficient 
to ſupport the Declaration, for the Day in the Declara- 
ton 15 but Form. | 

Upon the Iſſue of nan fuit electus, the Plaintiff muſt !! Raya. 
prove that he received the Sacrament within a Year be- * 
fore his Election, ſor elſe by 13 Car. 2. his Ele Sion is 
void, and he is not aided by 5 C. 1. c. 6. (which enacts 
mat no Incapacity ſhall be incurred by reaſon of ſuch 
Omiſſion, unleſs he be removed, or a Proſecution com- 
menced within ſix Months after the EleQion) though the 
Trial be above fix Months aſter the Election, and though 
lhe ObjeQion were never made before the Trial. 

The Mavor of Mincſielſca muſt be choſen cut of the Str. 1145, 
Jurats, the Plaintiff in 1 739 was choſen a Jurat, and in 
1742 he was choſen Mayor: He received the 9 

| With 


e hy 


Per Cur" Tr, 


23 C. 2. 
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within a Year before his Fle&ion to be Mayor, but not 


within a Year before he was choſen a Jurat. 
| ſpecial Verdi& the Court held that the 5 G. 1. would 


And on a 


operate ſo as to give him the Benefit of the Non-proſe. 
cution in ſix Months with regard to the previous Qualifi- 


cation, as otherwiſe he would be under ſome De 


Difability, when the AQ ſays none ſhall be incurred. 


Free of 


CHAPTIER 


— 


II. 


Of Informations in Nature of Q Warrants. 


PRE Crown is the Fountain of all Power and Ju- 
riſdiction, therefore if any Perſon or Corporation 


take upon them to exerciſe any. Office or 


Juriſdiction 


without being legally authoriſed ſo to do by the King's 
Charter or act of Parliament, the Court of K. B. will 
puniſh them for ſuch Uſurpations upon the Crown; in 
order for which the Court will call upon them to ſhew by 
what Authority they claim to exerciſe any particular Of- 


fice or Juriſdiction. 6 


The old Method of doing this was by the Writ of 
Quo Warranto, but of latter Times the Method has been 


by Information in Nature of 919 Warrants, 


By 4 & 5 V. M. c. 18. No Information can be 
fled without Leave of the Court. 

The Method of obtaining Leave is by laying a proper 
Caſe before the Court, verified by Affidavit, upon which 
the Court will grant a Rule upon the Party to ſhev 
Cauſe why an Information ſhould not be filed againſt 
him, and unleſs the Cauſe ſhewed by him be ſuch as puts 
the Matter beyond Diſpute, the Court will make the 
Rule abſolute for the Information, in order that the 
ght may be properly detei- 


Queſtion concerning the Ri 
mined. - 


Note; upon a Rule to ſhew Cauſe, the Court will 


grant a Rule for the Inſpection of Books belonging to 


the Corporation. 


9 An, c. 20. in caſe any Perſon ſhall uſurp, intrude 
into, or unlawſully hold any of the Offices or Franchiſe 


mentioned in the Ad, the proper Officer of the 


Court 
may 
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may with Leave of the Court exhibit Informations in the 


Nature of Duo Warrants, at the Relation of any Perſon 
defiring to proſecute the ſame, and who ſhall be menti- 
oned in the Information to be the Relator; and if it ſhall 
appear to the Court, that the ſeveral Rights of divers 
Perions to the ſaid Offices or Franchiſes may 3 wi 
determined in one Information, the Court may 
Le ve to exhibii one Information againſt ſeveral "I cha 
—Aad the AQ gives Coſts both to the Relator and De- 
tendant. 

There are many Caſes not mentioned in the Act, in 


which Informations in Nature of Que Warrants, will lie, 


for the Conrt's Power for granting ſuch Informations is 
not founded upon that AR, but that Act was made for 
regulating the Procecdings in them in certain Caſes rela- 
ting to Corporations. 
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If it be an Information at Common Law there is no Rex v. Wi1li- 
Relator, nor ought there be judgment for Coſts, but G. Mic. 31 


only a Capiatur pro fine. 


There muſt be an Uſer as well as a Claim, in order to Rex v. Pon- 
ſubject the Party to an Information, for the judgment is, * 25 G. 2. 


that he ſhall be fined pro uſu et uſurpetione, But though 
an Information will not lie for a Non-uſur, yet it will be 
a good Cauſe of Amotion. 


Not guilty and Non uſurpatit are not good Pleas, as Queen v. Blag- 
appears evidently from the Nature of the Charge, which den, H. 12 An. 


is to ſhew by what Warrant or Authority ; to which 


thoſe Pleas are no Anſwer. The Defendant muſt either Ca. k. B. hy: 


| juſtify or diſclaim, 
Where the EleQtion of Mayor, Aldermen, c. is by 4 Co. 78. 
Charter given to the Commonality or Burgeſſes at large, 


the Corporation may, to avoid popular Confuſion, make 
a Bye-Law to reſtrain the Power of Election to a ſelect 
Number (Ex. gr. to the Mayor and Aldermen, Mayor 
and Common Council, and the like) and tho? there be 
no ſuch Bye-law to be found, yet conſtant Uſage wili be 
a Proof that there was fach a one, and the Court will 
intend it; therefore it is in daily Practice to plead ſuch a 
ſuppoſed Bye-Law to an Information as made at a parti- 
cular Time, and then upon Iſſue joined thereupon ſup- 
port it, by proving that the EleQtions have been from 


about that Time agreeable to ſuch {uppoſed Bye-Law. 


But if the Charter direct the Mayor, Aldermen, Cc. Rex v. Philips, 


to be choſen out of the Burgeſſes at large, a Bye-Law Tr. 1749. 
cannot reſtrain the Election, and order that the Mayor, 
Ane, | 
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Aldermen, Cc. ſhall be choſen out of the Common 
Council or other ſe!le& Number, for ſuch Bve-Law 
would not be advantageous but prejudicial to the Corpo- 
ration, as it would confine them in their Choice 
Hitherto I have taken Notice only of ſuch Informati- 
ons as are brought againſt particular Perſons for uſurping 
Offices, but this Sort cf Information will lie likewite 
againſt Perſors or Corporations tor uſurping Franchiſes. 
Ca. K. B. 2:5. Therefore where the Mayor and Common Council of 
Hartferd took upon them to make Strangers free of the 
Corporation without being qualified accoroing to the 
Charter, the Court granted an Information in Nature of 
# Quo Warranto againſt them, becauſe the injured Free- 
men of the Town had no other Way of remedying 
themſelves or of trying the Right. 
So it will he againit a private Perſon, or againſt a 
Corporation, for holding a Market, or holding a Court 
Leet or other Court, or for exerciſing any other Fran- 
chiſe. And as the Defendant muſt in | his Plea ſet out a 
Title, it is neceſſary to obſerve in this Place what Fran- 
Chiſes may be claimed by Preſcription, and in what Ca- 
ſes it is neceſſary to ſhew a Grant, or an Allowance in 
Eyre, which is tantamount to a Grant. 
s Co. 209. It is laid down in Fex/cy's Caſe, that whatever may be 
9 Ce. 24. gained by Uſage without Matter of Record, may be 
claimed by Preſcription, ſuch as Waifs, Edrav s, I rea- 
ſure, *ſrove, &c. But ſuch Things as are not forfeited 
but bv Matter of Record, as Felons Goods, cannot be 
preſcribed for. 
Salk. 183, 4. So a Man may preſcribe tenere Pacita, but not to have 
Conuzance of Pleas ; therefore if the Charter granting it 
be before Time of Memory, viz. before the 1 R. 1. it 
canrot be pleaced; but by the Statute de Que Warranto 
you may hv an Uſage Time out of Mind, which is an 
Argument of an antient Grant, and ſhew the Allowance 
in Eyre. 
There is a Point of Law which ſometimes comes in 
Queſtion in Trials of this Sort of Informations, which 
therefore ought to be taken Notice of in this Place, and 
that is the Operation and Effect of a new Charter. 
Comb. 316. If a Corporation refuſe a new Charter, it is void; but 
it they accept and put it in Execution, it is good. Whe- 
ther a Corporation have accepted a new Charter or not, 
is commonly Matter of Evidence, not of Law; and 
Proof of acting under it is Proof of an Acceptance. 
A new 
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A new Charter was granted in Conſideration of the Sur- Ca. K. B. 247. 
render ot the old one; the old one was in Fact ſurren- 53: 
dered, but the Surrender was not inrolled, wherefore the 
new one was void: But the Members under both Char- 
ters being the lame, what they did being warranted by 
the old Charter was holden good. 

By accepting a new Charter, granting new Rights, or 4 Co. 8). 

iving a new Name of Incorporation, without a Surren.. Ventr. 355. ; 

der of their old Charter, the Corporation will not loſe b 
any of their former Franchiſes. | 

By Charter of H. 4. Norwich was made a County, Rex. v. Lar- 
and to have two Sheriffs to be choſen by the Common- Wood, Salk, 
ality, Car. 2. by Chatter confirmed their former Char- w_ 5 
ter, but granted further that one Sheriff ſhould be choſen ' 
by the Mayor, Sheriffs and Aldermen only; per Holt 
Ch. Juſt. The King cannot reſume an Intereſt he has 
already granted, unleſs the Grantees concur ; the Cor- 
poraticn might have uſed this as a new Grant or Confir- 
mation, but having made their Elections according 
to it, it is Evidence of their Conſent to accept it as 
2 Grant, 
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N I V. 
Containing ONE B O O K. 


Of Traverſes and Prohibitions. 


INTRODUCTION. 


HE RE ſtill remain two other Species of Suits 
which may be tried at Ny Prius, and which there- 

fore fall within the Compaſs of this Treatiſe ; and they 
are Traverſes of Inquiſitions of Office, and Prohi- 


bitions, 


CHAP. 
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CHAPTER 
Of Traverſes. 5 


HERE are two Sorts. of Offices; the one 10 Co. 113. 
veſis the Eſtate and Poſſeſſion of the Land, c. 

in the King where he had only Right or Title before. 
The cther is when the Eſtate is lawtully in the King be- 
fore, but the Particularity of the Land does not appear 
of Record, ſo that it may be put in Charge, The firſt 
of theſe is called the Office of Intituling ; the ſecond is 
called the Office of Inſtruction, | 

By the Common Law, wherever the King was in 4 Co. 54- 
Poſſeſſion by virtue of the Inquiſition, the Subject was 
pu: to his Petition of Right, unleſs the Right of the Party 
appeared in the Inquiſition, and then at the Common La- 
he might have a Monſtrans de droit; but where the Inqui- 
ſition only intitled the King, and he was obliged to bring 
a Sci. Fa, againſt the Party to recover Poſſeſſion, there 
at Common Law the Party might traverſe the King's 
Title, for there the King being in Nature of a Plaintiff, 
the Party in Poſſeſſion might by pleading put him to 
prove the Title upon which he would recover. But 
where the King was in Poſſeſſion by virtue of the Inqui- 
ſition, there the Party that would get that Poſſeſſion 
from him was in Nature of a Plaintiff; and therefore had 
no Method to proceed in but by way of Petition ; for no- 
Action could lie againſt the King, becauſe no Writ could 
iſſue, as be could not command himſelf. : 

But as this Suit by Petition was of great Delay and 
Charge to the Party grieved, the Statutes of 3 E. 34. c. 
14. 36 E. 3. c. 13. and 2 & 3 Ed. 6. c. 8. were made to 
enable the Subject to traverſe Inquiſitions, or otherwiſe 
to ſhew their Right. 

Thus were Traverſes and Monſtrans de droit introduced 3 H. 7. 3. 
in lieu of Petitions. The only Difference between the one 
and the other is, that in a Traverſe the Title ſet up by 
the Party is inconſiſtent with the King's Title found by 
the Inquiſition, which he therefore muſt traverſe; in a 
Menſtrcns de droit he confeſſes and avoids the King's Title. 
But in both Caſes he muſt make a Title in himſelf, and Stamford Pre. 
if he cannot prove his Title to be true, although he be 598: C. 20. 


able to prove that the King's Title is net good, it will Sak. 249. 
not 
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not ſerve him. But in Traverſes at Common Law the 
Party is in Nature of a Defendant, and therefore need 
not ſet up any Title in himſelf. 

The Method of proceeding at Common Law by Pe. 
tition was, that the King's Title being found by Inquiſi- 
tion, the Party petitioned to have an Inqueſt of Office to 
enquire into his Title; if his Title was found by ſuch 
Office, then he came into Court and traverſed the King's 
Title: So that the Record began by letting out the firſt 

Inquiſition found for the King, after that the Return of 
the Inquiſition taken upon the Petition, and then went on 
with et made ad hunc diem wenit, and lo traverſcd the 
King's Title. In Conformity to theſe Proceedings at 
Common Law, the "Traverſe and Manſiruns de droit given 
by the Statute begin by ſtating the Inquiſition, and then 
go on “ et mado ad hunc diem venit, Fc, | 

(Note; The only Difference between the pleading i in 
a Traverſe and Mznſtrens de droit is, that one is pro placito 
dicit, the other pro placito et monſlratione j juris dicit. ) 

Rex v. Ro- And from this Manner of pleading, ſome have conſi- 

1 8 dered the Party traverſing as Defendant; but when it is 

& g. Conſidered that this Traverſe comes in lieu of the Peti- 

tion at Common Law, and that it does not ſuſpend the 
veſting in the King by the Inquiſition, and that the 
Jr agment for the Party | is an Amoaveas manum, and the 

Salk. 446. Tudgment againſt him a Nil cones, it ſeems clear he 

4 H. 6.12. ooght to be deemed a Plairti®, and as ſuch is capable of 

being non ſuited. 

9g E. Thele Proceedirgs are in the Petty Bag-Office, and 
15 the Record is brought from thence into tne King's Bench 

by the Chancellor, in order that it may be tried, 

ng _ It is not clear, that a Perſon fourd by Inquiſition to be 
E Joris 85: a Lunatic or Ideot, can himſelf traverſe the Inquiſition ; 
tlie, 1728 however it is tain, That fuch Traverſe will not ſul— 
Sir J. ogy 5 pend the Grant of the Cuſtody thereof, The Practice 


1 has always been for the Party to petition the Chancellor 
for Leave to traverte, and then the Chancellor will upon 
proper Grounds give ſuch Leave, and ſuſpend the Grant 
of the Cuſtody in the mean Time. 

Rex. v. Ro- And it is not uncommon to grant ſuch Leave up- 

ett „4 Nor. on Terms, ſuch as upon Condition that ſome third Per- 


1743, in Chanc. 


ſon who lions under Conveyances from the Party, will 
agree to be bound by the Event of the Traverſe. And 
this is much for the Advantage of ſuch third Perſon, 
tor though he would be cntitled to come in and 1 

an 
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the Inquiſition pro intereſſe ſus, yet he muſt do that at his 
own Expence; whereas where Leave is given ſor the 
Party to traverſe, the Expence muſt be paid out of his 
Fſtate; beſides it comes with leſs Prejudice before the 
Jury when the Chancellor ſo far countenances the Tra- 
verſe, as upon InſpeCtion and Enquiry to give Leave for 
it to be carried on at the Expence of the Party againſt 
whom the Inquiſition has heen found. 

But beſide theſe Inquiſitions of Office in which the 
King is concerned, there ate others which may likewiſe 
he traverſed by the Parties intereſted; ſuch is the Inqui- 
ſition taken on the Writ of Nofanter, which is given by 


Weſtminſter 2. c. 26. where any one having a Right to 2 loc. 


approve waſte Ground makes a Hedge or a Ditch, and 
it is thrown down in the Night-time, the Neighbouring 
Vills ſhall make it good at their own Expence, in caſe 
they do not indict ſuch as are gniltv, and for that Purpoſe 
this Writ commands the Sheriff to inquire into the Truth 
of the Fact, and who did it; and if the Jury return that 
they are ignorant who did it; the Return being filed in 
the Crown- Office, there goes out a Writ of Enquiry of 
Damages and Diſtringas to the Sheriff, to diſtrain the 
neighbouring Vills to make new Hedges and Ditches at 
their own Experce, and alſo to reſtore the Damages, and 
upon this Diſlringas the Defendants may come in and tra- 
verſe the Fact of the Inquiſition, or they may plead that ſome 
or the Offenders have been indicted, or traverſe that the 


Party ſuſtained Damages to the Sum found: But in other 2 L. Abr. 217. 


Cafes of Writs of Enquiry of Damages the Party cannot 
traverſe the Quantum of the Damages found, becauſe he 
has confeſſed himſcif liable by letting Judgment go againſt 
him; beſides he may give Evidence on the Writ of En- 
quiry, becauſe he is before the Court; but in this Caſe 
the Writ of Enquiry is founded upon the Return of the 
firſt Inquiſition, and the Parties are never before the 
Court till they are ſo brought by the Di/lringas, therefo.e 
have had no previous Opportvrity of controverting the 
Matter, 


CHAP. 


Hob. 67. 


Rex ©. Epiſ. 


Ely, Mic, 
32 G. 2. 
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CHAPTER . 


Of Prohibitions. 


| HE Courts of Weftminſter-Hall, having a general 
- | | Superintendency over all other Courts, will grant 


' a Prohibition to ſtay the Proceediags of an interior Court 


either pro defeflu juriſdiftionis, pro deſcadu triation:s, or for 
proceedings as the Law of the Land does not warrant: 
And if the Judge, or Party proceed notwithſtanding the 
Prohibition, an Attachment may be had againſt him, or 


an Action upon the Caſe. 


When a Prohibition is moved for, the Method is for 
the Party to file a Suggeſtion in Court, ſtating the Pro- 
ceedings that have been had in the Court below, and 
then ſuggeſting the Reaſon why he prays the Prohibiiion; 
upon this the Court 


and if it appear to the Court that the Surmiſe is not true, 
or not clearly ſufficient to ground the Prohibition upon, 
they will deny it; otherwiſe they will make the Rule ab- 
ſolute for the Prohibition, and it the Matter be doubtful, 
they will order the Party to declare in Prohibition, 
When the Court incline; to grant the Motion for a 
Prohibition, the Defendant has « Sort of Right to inst, 
that the Plaintiff ſhall declare; but where the Court in- 
clines againſt the Motion, the Plaintiff has no ſuch Right, 


for there might be Judgment by Default, and the Court 


be obliged to prohibit againſt their own Opinion; andi 
is no Injury to the Plaintiff, as he may apply to another 


Court. 
Note; Where the Party is ordered to declare in Pro- 


Biſhep of Wells; hibition, he ought not to take out the Writ, but ſerving 
M. 26G, 2. 


the other Side with a Rule is ſufficient ; and if in that 
Suit he obtain Judgment, the Judgment is et probibitio, 
otherwiſe it is quod eat conſultal is; therefore if the Party 
be excommunicated, the mandatory Part of the Writ to 
aſiail the Party is not to be obeyed till after Trial had. 
In Caſes of "Tithe and ſuch Sort of Matters where 
many Things are in Controverſy, it is very frequent to 


grants a Rule for the other Party to 
'ſhew Cauſe why a Writ of Prohibition ſhould not iſſue; 


order 


| of ſuch inferior Court do not act agreeable to the 
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order the Prohibition to ſtand as to Part, and a Conſulta- 
tion to go as to the other Part. 

Where an Iſſue is joined on a Declaration in Prohibi- C 
tion, if the Jury find a Verdict for the Plaintiff, yet they - 
ſhall give no more than 1s. Damages, for it is in Nature 
of an Iſſue to inform the Conſcience of the Court; but 
after he has had Judgment, quod ſtet profubitio, he may 
bring his Action upon the Caſe, and recover the Damages 
he has ſuſtained. 

A Prohibition pro defecſu juriſdictianis is granted as well 
where the inferior Court has a Juriſdiction, but exceeds 
it, as where it has no Juriſdiction at all; for if 1 

ower 
he has, it is the ſame as if he had no ſuriſdiction, there- 
fore tnough the Court will not intermeddle with the Deter- 
minations of Viſuors, but preſume they have done right 
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arter and 
eeds, Mic, 


G. 2. 


while they keep within their viſitatorial Power, yet if Dean and Biſhop 


they exceed it, or do not act in a regular viſitatorial Man- of 
ner, they will grant a Prohibition. 


Glouceſter, 


Tr. 24 G. 2. 
Smith and Brad- 


Note; where there is no defefus juriſdiclianis, but only ley, E. 24 G. 2. 


triationis, the Defendant muſt plead it below, and have 
his Plea diſallowed before he can be entitled to a Prohi- 
bition. 

As to the third Cauſe for which Prohibitions are grant- 
able, the Rule is, that where the Eccleſiaſtical Court 
proceeds in a Matter merely ſpiritual, if they proceed in 
their own Manner, though that is different from the Com- 
mon Law, no Prohibition lies; as in Probate of Wills if 


they reſuſe one Witneſs; but if they have Conuſance of Noy. 12, 


the original Matter, and an Incident happen which is of 
temporal Conuſance, or triable at Common Law, they 


maſt try it as the Common Law would; as in a Suit for yely. 92. 


a Legacy, if the Defendant plead a Releaſe or Payment, 
they muſt admit the Evidence of one Witneſs; but if 
they admit the Proof, they are to judge whether he be 


Evidence, the Party has no Remedy but by Appeal. 
Note; Where a Perſon is ſued in the Eccleſiaſtical 
Court for a Seat in the Church, if he would obtain a 
Prohibition and ouſt the Ordinary of Juriſdiction, he 
muſt ſhew ſuch a legal Title as cannot be tried in the 
Eccleſiaſtical Court, which can only be by Preſcription, 
and Preſcription can in ſuch Caſe be no otherwiſe proved 
han by ſhewing * therefore in a Declaration 
| in 


credible or not; therefore if they determine againſt his Salk. $47. 
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in Prohibition, the Plaintiff regularly ought to ſet out ; 
Cuſtom of repairing ; but if he do not, if the Defendan 
do not demur, but go to Trial, it will be aided by the 


Verdict, for the Plaintiff ought not to have a Verdid, 


unleſs he prove a Cuſtom to repair. 


| 
| 
] 
] 
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AR 


| Containing ONE BOOK. 


Of Evidence in general. 


AVING already taken Notice of the ſeveral Actions 
which may be brought, and the various Defences 
to be made in ſuch Actions; as alſo the F.vidence neceſ- 
ſary to ſupport the ſame, it will be proper now to conſi- 
der the Theory of Evidence in general, and to lay down 
ſuch Rules as are equally applicable in all Cauſes. In 
purſuing this Enquiry, I have made great Uſe of Lord 
Chief Baron Gilbert's Treatiſe on the ſame Subject: 
However, have endeavoured to new-model it in ſuch 
Manner as to render it more uſeful. 


Evidence is two-fold, 


1. Written. 
2. Not written. 


Written Evidence is 


1. Public. 
2. Private. 


1. As to public; and that is likewiſe two-fold, 


I. Records. 
2. Matters of an inferior Nature. 


ECORDS are the Memorials of the Legiſlature and 

of the King's Courts of Juſtice, and are authentic 
beyond all Manner of Contradiction; for there can be 
no greater Demonſtration in a Court of Juſtice than to 
appeal to its own Tranſactions. 


P 2 The 


Hob. 227. 
Cr. J. 112. 


Hob. 227. 
Ly. 129. 


Hob. 227. 


\ 
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The firſt Sort of Records are AQts of Parliament : 
Theſe are the Memorials of the Legiſlature, and there. 
fore are the higheſt and moſt abſolute Proof; and they 
either relate to the Kingdom in general, and are called 
general Acts, or only to the Concerns of private Perſons, 
and are thence called private. 


A general Act of Parliament is taken Notice of by the 


Judges and Jury without being ſhewed,; but a particular Act 


not taken Notice of without being ſhewed; for the Court 


cannot judge of particular Laws which do not concern 
the whole Kingdom, unleſs that Law be exhibited to the 
Court: For they are obliged by their Oaths to judge of 


all Matters coming before them ſecundum Leges et conſuetu- 


dinem Angliæ, and therefore they cannot be obliged ex 

cio to take Notice of a particular Law, becauſe it is 
not Lex Anglie, a Law relating to the whole Kingdom; 
and therefore, like all other private Matters, it muſt be 
brought before them to judge thereon, 

But a private Act of Parliament, or any other private 
Record, may be brought before the Jury, if it relate to 
the Iſſue in Queſtion, though it be not pleaded; for the 
Jury are to find the Truth of the Fact in Queſtion, ac- 
cording to the Evidence brought before them; and there- 
fore if the private AQ do evince the Truth of the Matter 
in Queſtion, it is as proper Evidence to the Jury as any 
Record, or any other Evidence whatever: Nay, ſince 


ſuch Records are moſt authentic, it is the moſt proper 


Sort of Evidence. 
On an Attaint a particular Act of Parliament cannot 


be given in Evidence to the Grand Jury, which was not 
given in Evidence to the Petit Jury; for ſince on the 
Attaint the former Verdict is called in Queſtion, and the 
Jury are to be puniſhed for the Iniquity of that Verdict; 
it follows of Conſequence, that ro more Evidence can be 
given than was offered to the Petit Jury; for they could 
not make any Diſcernment but upon the Evidence ofter- 


ed, and therefore ought not to be called in Queſtion upon 


different Evidence. 

But a general Statute may be offered in Evidence to 
the Grand Jury in an Attaint, though it were not offcred 
in Evidence to the Petit Jury; becauſe of a general Law 
every Perſon who lives under it is ſuppoſed to take No- 
tice, and by Conſequence the firſt Jury in their Deciſion 
were obliged to underſtand it, otherwiſe they ought to 
have referred it back to the Deciſion of the Court; for 
when the Jury take upon them to judge of the whole 
Matter, 
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Matter, they do at their Peril take upon themſelves the 
underſtanding of the Law: And if the Petit Jury have 
judged without being appriſed of the general Law of the 
Kingdom, as they ought to be; yet that may neverthe- 
leſs be offered to the Grand Jury, who may be made 
ſenſible of ſuch general Laws on which their Judgment 
muſt be founded. | 
Now the Diſtintion between a general and a particu- 4 Co. 76. 
lar Law is this; whatever concerns the Kingdom in ge- 
neral is a general Law; whatever concerns a particular 
Species of Men, or ſome Individuals, is a particular 
Law. 
From this Definition it is plain that the ſame Law may Hob. 227. 
be both general and particular in different Parts; Ex. gr. 
3. 7ac. 1, againſt Recuſants in general in diſabling them 
to preſent ; yet the Clauſe giving their Preſentations to 
the Univerſities is particular, and muſt be pleaded or 


. found. 


A Law which concerns the King is a general Law, 
hecauſe he is the Head and Union of the Commonwealth. 
A Law that concerns all Lords is a general Law, becauſe 
it concerns the whole Property of the Kingdom, it being 
all holden under Lords mediate or immediate. But a 
Law that concerns only the Nobility, or Lords Spiritual, 
is a particular Law, becauſe it relates to no more than 
one ſet of Perſons; as if a Law make them liable to ſuch 
and ſuch Proceſs, Yet perhaps, if a Law related to the 
Body of the Peerage, it would be deemed a general 
Law, for as ſuch they are Part of the Legiſlature, and 
what relates to the Conſtitution is a general Law. 

What relates to all Officers in general is a general 
Law, becauſe it concerns the univerſal Adminiſtration of 
Juſtice; as that no Sheriff or other Officer ſhould take a 
Reward for his Office. But if it relate only to particular 
Officers, and not to the Adminiſtration of Juſtice, it is a 
particular Law. | 

What relates to all ſpiritual Perſons is a general Law, 
inaſmuch as the Religion of the Kingdom is the general 
Concernment of the whole Kingdom, as 21 H.8. 13 
Eliz. 10. 18 Eliz. 11. But what relates to one Set of 
(piritual Perſons is particular; as the Act of 11 £liz. of 
Piſhop's Leaſes. 

An Act that comprehends all Trades is general, be- 
cauſe it relates to Traffic in general: But an A& that 
relates to Grocers or Butchers is particular, 
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4 Co. 117 
Hob. 72. 


2 loſt. 336. 


4 Co. 59. 
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If the Matter of a Law be ever ſpecial, yet if it 
relate equally to all, it is a general Law: But a Law re- 
lating to ſome Counties or Pariſhes is ſpecial. 

Though it be regularly true, that a private Law ſhall 
not be taken Notice of unleſs it be ſhewn, yet it will be 
otherwiſe in caſe ſuch private Law be recognized by a 
public one : Ex. gr. the 23 H. 6. c. 10. relative to Sheriffs 
Bonds is a private Law, yet 4 & 5 Arn having enabled 
the Sheriff to aſſign ſuch Bond, the Court muſt take No- 
tice of the Law that enables him to take ſuch Bond, 

But there are ſome Caſes in which public as well as 
private Statutes ought to be pleaded, and that is where 
they make void any legal Solemnities; for in this Caſe 
the ConſtruQion of the Law is not that the ſolemn Con- 
tracts ſhall be deemed perfect Nuliities, but that they are 
voidable by the Parties prejudiced by ſuch Contracts, and 
one Reaſon of this Conſtruction ariſes from this Rule in 
expounding Statutes, viz. Quiſquis poteſt renunciare Juri 
pro ſe introducto. But it ſuch Contracts were conſtrued to 
be perfect Nullities, that Rule mult be laid aſide, and 
the Party muſt receive Benefit by the Law, whether he 
would or not. And therefore ſuch A&ts of Parliament 
muſt be pleaded, that the Party may appear to take the 
Benefit of them. Another Reaſon of this Conſtruction 
is, that as what ſhall conſtitute the Solemnities of a Con- 
tract is Matter of Law, ſo it is Matter of Law how 
theſe Solemnities ought to be defeated and deſtroyed. 
And inaſmuch as it is Matter cf Law by what Solemni— 
ties a Contract is to be conſtituted, therefore, when any 
AQtion is founded upon any ſolemn ContraQ, that Con- 
tract ought to be proffered to the Court; now it were 
prepoſterous that tne Law ſhould require the Contract to 
be offered to the Court, that it may apptar to be legally 
made; and that it ſhould not require it to be offered to 
the Court how it is defeated: Both certainly muſt be de- 
termined by the ſame Judicature. Therefore you cannot 

give the Act of El. touching uſurious Contracts in Evi- 
dence on the general Iſſue, though a general Law, but 


it ought to be pleaded, So the Statute of Sheriffs Bonds 


cannot he given in Evidence on the general Iſſue, but 
ought to be pleaded. So a Fine is made void by the 
Statute of Weſiminſter 2, c. 1, but conſtrued only to be 
voidable. And a Recovery by a Wife with a ſecond 
Huſband is made void by 11 H. 8. but conſtrued only 
vaidable. eng | | 
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If an Action or Information be brought upon a penal 
Statute, and there be another Statute that exempts or diſ- 
charges the Defendant from the Penalty, this ought to be 
pleaded, and cannot be given in Evidence on the general 
Iſſue ; for the general Iſſue is but a Denial of the plain- 
tiff's Declaration, and the Plaintiff has proved him guilty, 
when he has proved him within the Law upon which he 
has founded his Declaration; ſo that the Plaintiff has per- 
formed what he has undertaken : But if the Defendant 
would exempt himſelf from the Charge, he ſhould not 
have denied the Declaration, but have ſhewed the Law 
that diſcharges him. 

Another Difference is taken between where the Proviſo 
in a Statute is Matter of Fact, and where it is Matter 
of Law. 

For where it is a mere Matter of Fact it may be given 
in Evidence; as if an Action of Debt be brought againſt 
a ſpiritual Perſon for taking a Farm, and the Defendant 
plead quod nm habuit nec tenuit ad firmam centra formam Sta- 
tuti: The Defendant mav give in Evidence that it was for 
the Maintenance of his Houſe, according to the Proviſo 
in the Statute, But on an Information on 5 Ed. 6. c. 14. 
for ingroſſing, the Defendant cannot upon the general l{- 
ſue give in Evidence a Licence of three Juſtices according 
to the Proviſo, becauſe whether there be a ſufficient Au- 
thority given is Matter of Law, and therefore cannot be 
given in IL vidence, but mult be pleaded. 


A ſaving Proviſo may be given in Evidence on the ge- Jones * 329, 2R, 


neral Iſſue, becauſe if the Party be within the Provito, 4 
he is not guilty on the Body of the Act on which the 
Action is founded. 

Of general Ads of Parliament the printed Statute Book 
1s F.vidence : Not that the printed Statutes are perfect and 
authentick Copies of the Records themſelves; but every 
Perſca is ſuppoſed to know the Law, and therefore the 
printed Statutes are allowed to be Evidence, becaule they 
are the Hints of that which is ſuppoſed to be lodged in 
every Man's Mind already. 

But in private Acts of Parliament the printed St-inte 
Book is not Ividence, though reduced into the fame \ o- 
lume with the general Statutes: But the Party ought to 
have a Copy compared with the Parliament Roll; for 
hey are not conſidered as already lodged in the Minds of 
the People. 


However, a private Act of Parlament in print that Ca. K. B. 


doncerns a whole Country, as the Act of Bedford Levels, 216. 
for 
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for rebuilding Tiverton, &c. may be given in Evidence 
without comparing it with the Record. And theſe Things 
are the rather admitted, becauſe they gain ſome Authority 
from being printed by the King's Printer; and beſides, 
from the Notoriety of the Subject of them they are ſup. 
poſed not to be wholly unknown. And for this Reaſon 
printed Copies of other Things of as public a Nature 
have been admitted in Evidence without being compared 
with the Original : as the printed Proclamation for a Peace 
was admitted to be read without being examined by the 
Record in Chancery. 

The next Thing is the Copies of all other Records ; 
for lucy, being Things to which every Man has a Right 
to have Recourſe, cannot be transferred from Place to 
Place to ſerve a private Purpoſe, and therefore the Copics 
of them mult be allowed in Evidence; a true Copy being 
the beſt Evidence you can have. Put a Copy of a Copy 
is no Evidence, for the Rule demands the beſt Evidence 


the Nature of the Thing admits, and the further off any 


Thing lies from the firſt original Truth, the weaker mult 
be the Evidence; beſides, there muſt be a Chaſm in the 
Proof; for it cannot appear that the firſt was a true 


* 
ow theſe Copies are two- fold; under Seal, and not 
under Seal. 

Firſt under Seal, and they are called Exemplifications, 
and are of better Credit than any ſworn Copy ; for the 
Courts of Juſtice, that put their Seals to the Copy, are 
ſuppoſed more capable to examine, and more exact and 
critical in their Examination, than another Perſon is or 
can be. 

Exemplifcations are two-fold ; under the Broad Seal, 
and under the Seal of the Court. 

Firſt, under the Broad Seal; and ſuch Excmplifications 


are of themſelves Records of the greateſt Validity, and 


to which the Jury ought to give Credit under the Penalty 
of an Attaint. | | 

When a Record is exemplified under the Broad Seal, 
it muſt either be a Record of the Court of Chancery, or 
be ſent for into. the Court of Chancery by Certicrari, 
which is the Center of all the Courts, and from thence 
the Subje& receives a Copy under the Atteſtation of the 
great Seal, o 

If Letters Patent be given in Evdence, in which is is re- 
cited that a certain Office was before granted to J. S. and 


that F. S. ſurrendered it to the King, who accepted the 


lame, and granted it to J. D. this is not enough to avoi ! 
| th: 
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the Title of J. S. but the Record of the Surrender muſt be 
ſhewn, or a true Copy of it, for the Recital of ſuch Sur- 
render is not the beſt Evidence the Nature of the Thing 
will admit; and it would be of dangerous Conſequence, 
if by ſuch Sort of Suggeſtion, a Man's Title might be 
avoided, But if Letters Patent were given in Evidence 
whereby, in Conſideration of the Surrender of former 
Letters Patent, the King grants a particular Eſtate to the 
Party; this would be good Proof of a Surrender, for the 
taking of an ſtate by the ſecond Letters Patent is itſelf a 
Surrender of the firſt : Now the ſecond Letters Patent 
are the beſt Proof of taking ſuch Eſtate; and then the 
Surrender is by Operation and Conſtruction of Law. And 
in the Caſe firſt put, if the Defendant will take Advantage 
of the Recital of a former Grant as Proof of ſuch former 
Grant, he will be bound by the Recital of the Surrender ; 
for if he will take any Advantage of the Recital he muſt 
admit the Whole; but if he produce the former Patent, 
that will put the Plaintiff to produce the Surrender, So 
if Letters Patent recite a former Grant to another, and 
grant the Office to commence from the Determination 
thereof: The Party claiming under the ſecond muſt pro- 
duce a Copy of rhe firſt Grant, that the Court may ſec 
that it is determined; for there can be no other Proof ol 
the Determination of the Grant but the Grant itſelf; though 


perhaps in ſuch Caſe, if the Recital were, that it was de- 


termined the whole Recital would be taken together. 

Nothing but Records exemplified under the Broad Seal 
may be admitted in Evidence, for theſe being preſerved 
by the proper Officer of every Court from all Razure 
and Corruption, are ſuppoſed to be ſo fair and unblotted, 
that there can be no Danger in the Exemplification. But 
the Exemplification of Deeds under the Broad Seal can- 
not be admitted in Evidence; for they being in the Cuſ- 
tody of the Party, and not of the Law, are ſubject to 
Razures and Interlineations, and therefore ought to be 
* N themſelves, as the beſt Evidence of the Con- 
tract. 


exemplified, for the Conſtruction muſt be taken from a 
View of the whole taken together, However, this Rule 
ls to be taken with ſome Reſtrition, as will appear by 
What is aſter ſaid concerning the giving ſworn Copies ot 
luch Records in Evidence. 
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Secondly, The ſecond Sort of Copies under Seal are 


Exemplifications under the Seal of the Court, and they 
: are 
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are of higher Credit than a ſworn Copy, for the Reaſon; 
tormerly mentioned; for ſuch Exemplifications can only 
be of the Records of the Court, under whoſe Seal they 
are exemplified. 

The ſecond Sort cf Copies are thoſe that are not under 
Seal, and they are likewiſe two-fold, I. Sworn Copies. 

2. Office Copies. 

Firſt, Sworn Copies: Theſe muſt be of the Record: 
brought into Court in Parchment, and not of a Judgment 
in Paper ſigned by the Maſter, though upon ſuch Judg- 
ment you may take out Execution; for it does not become 
a permanent Matter, till it be delivered into Court, and 
is there fixed as a Roll of the Court, and, until it become 
a Roll of the Court, it 1s transferable any where, and ſo 
does not come under the Reaſon of the Law that permits 
the giving of Copy | in Evidence. 

Where a Record is loſt, a Copy of it may be admitted 
without ſwearing it a true Copy; ; for the Record is in the 
Cuſtody of the Law, and therefore, if loſt, there ought 
to be ro Injury ariſing to the Party's Right, and conſe- 
quenily the Copy muſt be admitted without ſwearing any 
Fxamination ot it, ſince there is nothing with which it 
can be compared. But in ſuch Caſes the Inſtrument muſt 
be according to the Rule required by the Civil Law, ve/- 
tate temporis aut j udiciaria cogriticne roborate. 


So the Copy of a Decree of Tythe in London has often 
been given in Evidence without proving it a true Copy, 
becauſe the Original is loſt, 

So the Copy of a Recovery of Lands in ancient De- 
peace was given in Evidence where the Original was loſt, 

d Feftefſion had gone a long Lime according to the 
Ss a 

When a Man gives in Evidence à ſworn Copy of a 
Record, he mult give the Copy of the whole Record in 
Evidence, for the precedent or ſubſequent Words or Sen- 
tence may vary the whole Senſe and lmpoit of the Thing 
produced, and give it quite another Face. However, this 
Rule admits ot ſome I.xceptions. In Cafes of Inquiſi— 
tions % mortem, and fuch private Offices, you cannat 
read the Return without alſo reading the Comba: 
but ir Cates of more general Concern, ſuch as * N. 
niſter's Return to the Commiſſion in J. 8.'s 'I'ime to 
quite into tle Value of Livings, it would be of 
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ill Conſequence to oblige the Parties to take Copies of 
the whole Record, and the Commiſſion is a Thing of 
ſuch public Notoriety that it requires no Proof. 

Secondly, An Office-Copy. Here a Difference is to 
be taken between a Copy authenticated by a Perſon 
truſted for that Purpoſe, for there that Copy is Evidence 
without Proof; and a Copy given out by an Officer ot 
the Court, who is not truſted for that Purpoſe, which is 
not Ividence without proving it actually examined. 

The Reaſon of the Difference is, that where the 
Law has appointed any Perſon for any Purpoſe, the Law 
muſt truſt him as far as he acts under its Authority; 
therefore the Chirogr-5h of a Fine is Evidence of ſuch 
Fine, becauſe the Chirographer 1s appointed to give out 
Copies of the Agrecments between the Parties that are 
lodged of Record. 

So where the Deed is inrolled, the Indorſement of the 
Inrolment is Evidence without further Proof of the Deed, 
becauſe the Officer is intruſted to authenticate ſuch a 
Deed by Inrolment; but if the Officer of the Court 
make out a Copy, when he is not intruſted to that Pur- 
poſe, they ought to prove it examined, becauſe being no 
Part of his Office, he is but a private Man, and a pri- 
vate Man's mere Writing ought not to be credited with- 
out an Oath. Therefore it is not enough to give in 
Evidence a Copy of a Judgment, though it be examined 
by the Clerk of the "Treaſury, becauſe it is no Part of 


the neceſſary Office of ſuch Clerk, for he is only intruſt- 
ed to keep the Records for the Benefit of all Men's 


Peruſal, and not to make out Copies of them. So if the 
Deed inrolled be loſt, and the Clerk of the Peace make 
out a Copy of the Inrolment, that 1s no Evidence with- 
out proving it examined; becauſe the Clerk is intruſted 
to authenticate the Deed itſelf by Inrolment, and not to 
give out Copies of the Inrolment. 

The Office Copies of Depoſitions are Evidence in 
Chancery, but not at Common Law without Examina- 
tion with the Roll; for though that Court have, for 
their own Convenience, impowered their Officers to 
make out ſuch Copies as ſhould be Evidence; vet the par- 
ticular Rules of their Courts are not taken Notice of by 
the Courts of Common Law, and therefore they are not 


Evidence in thoſe Courts. 
Where the Fine is to be proved with Proclamations Chet 


(as it muſt be to bar a Stranger) the Proclamations muſt 
be examined with the Roll, for though the Chirogra- 
Fg. | pher 
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Copies to the Parties of the Fine itſelf, yet he is not ap- 
pointed by the Statutes to copy the Proclamations, and 
therefore lus Indorſement on the Back of the Fine is not 
binding. 

Having thus ſhewed how the Record is to be given in 
Fvidence by producing a Copy; we muſt next inqure in 


what Manner, and in what Caſe they ought to be Ei- 


dence, 

T. It is regularly true, that where the Record is pleaded 
and appears in the Allegations, it muſt be tried by the 
Court on the Iſſue of Nul tie! Record, and in ſuch Caſe 
the Record itſelf muſt be produced, in caſe it be a Re- 
cord of the ſame Court; and in caſe it be a Record of 
another Court, then an Exemplification of it muſt be 
brought in fub Pede Sigilli: But to this there is this Ex- 
ception, that where the Record is Inducement and not 
the Giſt of the Action, there it is not traverſable, but 
muſt be given in Evidence on the Proof of the Declara- 
tion; for nothing can be of itſelf traverſable that does 
not make a full End of the Matter, and it cannot make 
a full End of the Matter, if Fact be joined with it: In 
ſuch Caſe therefore the Iſſue muſt be upon the Fact and 
tried by a Jury, and the Record may be given in Evi- 
dence to ſupport the Fact; and whenever a Record is 


offered to a Jury, any of the aforementioned Copies are 


Evidence. 
2. As to Recoveries and Judgments, A Precip? doth 
not lie againſt a Perſon that is not ſeiſed of the Freehold; 


therefore when you ſhew a Recovery, you muſt prove 


Seiſin in the Tenant to the Præcipe: However, in an 
antient Recovery, Seiſin will be preſumed, eſpecially 
where Poſſeſſion has gone agreeably to it ever ſince; for 
that fortifies the Prefumption, that every Thing 1s rightly 
tranſacted; but in a Modern Recovery the Seiſin muſt 
be proved, becauſe from the Recency of the Fact it is 
eaſy to be done, and the Preſumptian is not in ſuch Caſe 


equally fortified by the ſubſequent Poſſeſſion. 


If there be a Tenant for Life, Remainder in Tail, 
and they join in a common Recovery with ſingle Vouch- 
er, this will not bar the Tail; becauſe the Præcipe is 
brought againſt both as Joint-Tenants, and he in Remain- 
der has no immediate Eſtate of Freehold, and a Re- 


mainder-Man is not bound by a Recovery had againſt 


Fenant for Life, unleſs he come in upon the Aid-Prayer, 
or as Vouchee upon a double Voucher ; for where any 


Perfon is properly in Court, and does not defend his. 
Title, 
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Title, he is barred the ſame as if he had no Title at all; 
and when Tenant in Tail is barred for Want of Title, 
the Iſſue can never after recover in a Formeden. 

By 14 G. 2. c. 20. it is enacted, That all common 
Recoveries ſuffered or to be ſuffered without any Surren- 
der of the Leaſes for Life, ſhall be valid. Provided it 
ſhall not extend to make any Recovery, valid, unleſs the 
Perſon intitled to the firſt Eſtate for Life, or other great- 
er Eſtate, have or ſhall convey, or join in conveying an 
Eſtate, for Life at leaſt to the Tenant to the Præcipe. 
And by the ſame Act, where any Perſon has or ſhall pur. 
chaſe for a valuable Confideration any Eſtate, whereof a 
Recovery was neceſſary to complete the Title, ſuch Per- 
ſon, and all claiming under him, having been in Poſſeſſi- 
on from the Time of ſuch Purchaſe, ſhall and may, after 
the End of twenty Years from the Time of ſuch Pur- 
chaſe, produce in Evidence the Deed making a Tenant 
to the Præcipe, and declaring the Uſes; and the Deed ſo 


produced (the Fxecution thereof being duly proved) ſhall 


be deemed ſufficient Evidence that ſuch Recovery was 
duly ſuffered, in caſe no Record can be found of fuch 
Recovery, or the ſame ſhould appear nct regularly en- 
tered : Provided, that the Perſon making ſuch Deed had 
a ſufficient Eſtate and Power to make a Tenant to the 
Prefipe, and to ſuffer ſuch common Recovery. It is fur- 
thef enaQted, That every common Recovery ſuffered, or 
to þe ſuffered, ſhall, after the Expiration of twenty 
Lehre, be deemed valid, if it appear upon the Face of 
ſuch Recovery that there was a Tenant to the Writ, and 
if the Perſons joining in ſuch Recovery had a ſufficient 
Eſtate or Power to ſuffer the ſame, notwithſtanding the 
Deed to make a Tenant to ſuch Writ ſhall be loft. It is 
further enacted, That every Recovery ſhall be deemed 
valid, notwithſtanding the Fine or Deed making a Te- 
nant to ſuch Writ ſhall be levied or executed after the 
Time of the Judgment given, and the Award of Seiſin; 
provided the {ame appear to be levied or executed before 
the End of the Term in which ſuch Recovery was ſuf- 
fered, and the Perſons joining in ſuch Recovery had a 
ſufficient Eſtate and Power to ſuffer the ſame. 

Though regularly no Recovery or Judgment 1s to be 


admitted in Evidence but againſt Parties or Privies, yet 


under ſome Circumſtances they may; as in the Caſe of 


The King and Hebden, where in an Information in Nature 2 Str. 110g. 
of a Quo Warrants, a Judgment of Ouſter was allowed to Andre 
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be given in Evidence to prove the Oufter of a third Per. 
ſon, the Mavor by whom the Defendant was admitted. 

3. As to VerdiQs, the Rule is, That no Verdict ſhall 
be given in Evidence, but between ſuch who are Parties 
or Privies to it. Threfore if there be ſeveral Remain- 
ders limited by the ſame Deed, a Verdi& for one in 
Remainder ſhall be given in Evidence for one next in 
Remainder, But if there be a Recovery by Verdict 
againſt Tenant for Life, this is ro Evidence againſt Re. 
verſioner; for the "Tenant for Lite is ſeiſed in his own 
Right, and that Poſleſhon is properly his own, and he i 
at Liberty to pray in Aid of the Reverſioner or not, and 
the Reverſioner cannot poſſibly controvert the Matter 
where no Aid is prayed. But it he come in upon an 
Aid-Prayer, he may have an Attaint; and conſequently 
the Verdict will be Evidence againſt him, 

If a Verdict be had on the ſame Point, and between 
the ſame Partics, it may be given in Evidence, though 
the Trial were not had fcr the fame Lands, for the Ver. 
dict in ſuch Caſe is a very perſuading Evidence, becauſe 
what twelve Men have already thought of the Fact may 
be ſuppoſed fit to dire the Determination of the preſent 
Jury; but then this Verdict ought to be between the 
ſame Parties, becaule otherwiſe a Man would be bound 
by a Deciſion, who had not the Liberty to croſs-examine ; 
and nothing can be more contrary to natural Juſtice, 
than that any one ſhould be injured by a Determination, 
that he, or thoſe under whom he claims was not at Li— 
berty to controvert. But it is not neceſſary that the Ver- 
dict ſhould be in relation to the ſame Land, for the 
Verdict is only ſet up to prove the Point in Queſtion, 
and every Matter 1s Evidence, that amounts to a Proct 
of the Point in Queſtion. 

If there be a Trial of a Title between A. Leſſee of B. 
and E. and afterwards there be a Trial between C. Leſſee 
of E. and B. C. may give in Evidence the Verdict found 
againſt B. for this was the Senſe of a former Jury on the 
Fact, on which Trial B. had the Liberty to crois- 
examine; for the Court will take Notice that in EjeQ- 
ment the Leſſor is the real Party intereſted, and that the 
Leſſee (or nominal Plaintiff) is a fictitious Perſon. But 
a Perſon that has no Prejudice by the Verdict againſt B. 
could never give it in Evidence, though his Title tura 
on the ſame Point, becauſe if he be an utter Stranger to 
the Fact, it is perfectly Res neva between him and the 
Defendant; and it it could be no Prejudice to the * 
, [ 7 
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tif, had the Fate of the Verdict been as it would, he 
cannot be entitled to reap a Benefit; for no Record or 
Conviction or Verdict ſhall be given in Evidence, but ca. k. B. 315, 
ſuch whereof the Benefit may be mutual, vis. Such 
whereof the Defendant, as well as the Plaintiff, might 
have made uſe, and given it in Evidence in caſe it made 
for him; therefore a Conviction at the Suit of the King 
for a Battery cannot be given in Evidence in Treſpaſs for 
the ſame Battery. 
When it is ſaid, that a Verdict may be given in Evi- Hob. 53. 
dence between the ſame Parties, it is to be underſtood 
with this Reſtriction, that it is of a Matter which was in 
Iſſue in the former Caule ; for otherwiſe it will not be at 
lowed in Evidence, becaule, it ſuch Verdict be falſe, there 
is no Redreſs, and the Jury are not liable to an Attaint. 
The Exception of its being Res inter altos adta, is not Carth. 181. 
allowed againit Verdicts in Cale of Cuſtoms or Tolls, 
for the Cuſtom or Toll is Lex laci, and Facts tending to 
prove that may be given in Evidence by any Perſon, as 


well as thoſe who have been Parties to ſuch Facts or to 


ſuch Verdics as have found and determined them; and 
in uch Caſe it is not material, whether ſuch Verdicts be 
recent or ancient. 

A Commiſſion under the Seal of the Exchequer, and Tooker. Dube 
the Inquiſition taken thereon, is admiſſible, though not ane 
on, though the Parties in the Cauſe had no Notice of it, 
nor had any Opportunity of defending it. 

Another Caſe, in which this Exception ought not to be 
allowed, is where the Fact to be proved is ſuch whereof 
Hearſay and Reputation are Evidence, and therefore a 
ſpecial Verdict between other Parties ſtating a Pedigree 
would be Evidence to prove a Deſcent; for in ſuch 
Caſe, what any of the Family, who are dead, have 
been heard to ſav, or the general Reputation of the Fa- 
mily, Entries in Family Books, monumental Inſcriptions, 

Recital in Deeds, c. are allowed. And of this Opinion 

was Mr. Juſtice Wright in the Duke of Atho/”s Cale, 2 Str. 1151. 

which Opinion is generally approved, though the De- 

termination by the Reſt of the Court was contrary : Per- 

haps founding themſelves on the Caſe of Sir William Ca. K. B. 344. 

Clarges and Sherwin, where, in a Trial at Bar, the only 

Queſtion was upon the Legitimacy of the Duke of A.- 

bemar/e, and the Court would not ſuffer a former Verdict 

between other Parties concerning other Land depending 

upon the ſame Qyeſtion and Title to be read ogg 
| ut 
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But there it did not appear either from the Iſſue or Ver. 
dict, that the ſame Queſtion was inquired into and de- 
termined, Beſides, the giving a Verdict in Evidence to 
prove a particular Fact, viz. That John had a Son 
Tomas, is very ditferent from giving it in Evidence to 
ſhew the Opinion of a former Jury, which is only their 
DeduQion from a Variety of Facts proved to them. 

A Verdict will not be admitted in Evidence without 
like wiſe producing a Copy of the Judgment founded up -1 
it, becauſe it may happen that the Judgment was arreſt. 
ed, or a new Trial granted; but this Rule does not hold 
in the Caſe of a Verdict on an Iſſue directed out of 
Chancery, becauſe it is not uſual to enter up Judgment 
in ſuch Caſe; and the Decree of the Court of Chancery 


i equally Proof, that the Verdict was fatisfatory and 


lands in Force. 

4. As to Writs. When a Writ is only Inducement to 
the Action, the taking out the Writ may be proved 
without any Copy ot it, becauſe poſſibly it might not be 
returned, and then it i- no Record; but where the Writ 
ſelf is the Gift of the Action, you muſt have a Copy 


trom the Record, in as much as you are to have the 


utmoſt Evidence the Nature of the Thing is capable of, 
and it cannot become the Gilt of the AAton till it is re- 
turned. 

In an AQion ot Tretpals againſt a Bailiff for taking 
Gocds in Fxecution, if it be brought by the Party againſt 
whom the Writ iſſued, it is ſufficient for the Officer to 
give in Evidence the Writ of Fieri Facias without ſhewing 
a Copy of the Judgment : But if the Plaintiff be not the 
Party againſt whom the Writ iſſued, but claim the Goods 
by a prior Fxecution (or Sale) that was fraudulent, there 
the Officer muſt produce not only the Writ, but a Copy 
of the Judgment: For in the firſt Caſe, by proving that 
he took the Goods in Obedience to a Writ iſſued againſt 
the Plaintiff, he has proved himſelf guilty of no Trcl- 
paſs; but in the other Caſe they are not the Goods of the 
Party againſt whom the Writ iſſued, and therefore the 
Officer is not juſtified by the Writ in taking them, unlets 
he can bring the Caſe within 13 Eliz. for which Purpoſe 
it is neceſſary to ſhew a Judgment. 

The next Thing to be conſidered is all publick Mat- 
ters that are not records; and they all come under this 
general Definition, that they muſt be ſuch as are an Evi- 


_ dence of themſelves, and do not expect Illuſtration from 


any other Thirg; ſuch are Court-Rolls and Tranſactions 
. | in 
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in Chancery; and the Copies of ſuch Matters may be 
given in Evidence, in as much as there is a plain coherent 
Proof, for there is proved upon Oath a Matter which, if 
produced, would carry its own Lights with it, and by 
canſequence would need no Proof. 

'The Reaſon why the Proceedings in Chancery are not 
Records is this, becauſe they are not the Precedents of 
Juſtice, for the Judgment there is ſecundum æquum et bo- 
nm, and not ſecundum leges et conſuetudines, And the 
Reaſon why any Record is of Validity and Authority is, 
hecauſe it is a Memorial of what is the Law of the Na- 
tion; now Chancery Proceedings are no Memorials of 
the Laws of England, becauſe the Chancellor is not bound 
to proceed according to the Laws. | 

Alſo the Rolls of the County Courts, and the Pro. 
ceedings of the Eccleſiaſtical Court, are no Records, be- 
cauſe theſe Courts are not derived by immediate Autho- 
rity from the King, but from the Biſhop or the Baron of 
the County; and there is no Court declarative of the 
Senſe of the Common Law, but ſuch as receive an im- 
mediate Authority from the King, the Perſon intrulted 
with the executive Power of the Law. 

The Bill in Chancery is Evidence againſt the Com- ! Sid. 221. 
plainant, for the Allegations of every Man's Bill ſhall be 
ſuppoſed true; nor ſhall it be ſuppoſed to be preferred by 
a Counſel or Solicitor without the Party's Privity, and 
therefore it amounts to the Confeſſion and Admiſſion of 
the Truth of any Fact, and if the Counſel have mingled 
in it any Fact that is not true, the Party may have his 
Aion: But in order to make the Bill Evidence againſt 
the Complainant, there muſt be Proceedings upon it; 
for if there were no Proceedings upon it, it ſhould rather 
be ſuppoſed to be filed by a Stranger to bar the Party of 
his Evidence. | 

If a Patron ſue the Parſon on a Bond, and the Parſon 
prefer his Bill in Chancery to be relieved, ſtating it to be 
a ſimoniacal Contract; the Bill and Proceedings upon it 
may be given in Evidence in an EjeQment, in order to 
make void the Parſon's Living. - 

But on an Iſſue dire ed out of Chancery to try the Fzg. 236. 
Validity of a Deed, where one J. N. was produced to 
prove he wrote it, by the Direction of Lord Ferrers in 
1720, and, to contradict his Evidence, the Plaintifis pro- 
duced a Bill in Chancery, preferred in 1719, by the De- 8 
ſendant, which mentioned the Deed; the Court would 
not ſuffer it to he read, though an Anſwer had been put 

in 
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in, be:auſe it was no more than the Surmiſes of Counſel 
for the better Diſcovery of the Title. However, in all 
Caſes where the Matter is ſtated by the Bill as a Fact on 
which the Plaintiff founds his Prayer for Relief, it will be 
admitted in Evidence, and will amount to Proof of a 

Confeſſion. | 
Analogous to this is a Confeſſion under the Party's 
Hand by Letter or otherwiſe ; however, there is a great 
Difference between the Manner of giving them in Evi. 
dence. A Bill is proved by ſhewing there have been Pro- 
ceedings upon it, for it muſt be ſuppoſed to be the Party's 
Bill where his Adverſary has been compelled by the Pro- 
ceſs of the Court of Chancery to anſwer it. But a Con- 
feſſion by Letter muſt be proved to be of the Party's 
Hand-Writing; and, where Nobody ſaw the Writing, 
that muſt be by the Compariſon of Hands. Now the 
Reaſon why the Compariion of Hands is allowed to be 
Evidence is, becauſe Men are diſtinguiſhed by their 
Hand-V/riting as well as by their Faces; for it is very 
ſeldom that the Shape of their Letters agree any more 
than the Shape of their Bodies. Therefore the Likeneſs 
induces a Preſumption that they are the ſame ; and every 
Preſumption that remains unconteſted hath the Force of 
an Evidence. But in the Caſe of High Treaſon, Com- 
pariſon of Hands is not ſufficient for the m_— Founda- 
tion of an Attainder, becauſe there muſt be Proof of ſome 
overt Ac, and Writing is not an overt Act; but it may 
be uſed as a circumſtantial and confirming Evidence, i 
the Fact be otherwiſe proved. And in any other crimi- 
nal Proſecution it will be Evidence the ſame as in a civil 
Suit; as on an Indittnent for writing a treaſonable Libel, 
Proof of the: Hand-Writing will be ſufficient without 
Proof of the. actual Writing.—The Caſe of the ſeven 
Biſhops. went upon. the Witneſs not being enough ac- 
quainted with heir Hand- Writing, and not upon the Na- 
ture of the Evidence.—In general Cafes the Witne!: 
ſhould have gained his Knowledge from having ſeen the 
Party write, but under ſome Circumſtances that is not 
neceſſary; as where the Hand-Writing to be proved i 
of a Perſon reſiding Abroad, one who has frequently re- 
ceived Letters from him in a Courſe of Correſpondence 
would be admitted to prove it, though he had never ſeen 
him write. So where the Antiquity of the Writing makes 
it imvoſlible for any living Witneſs to ſwear he ever fav 
the Party write: As where a Parſon's Book was pro- 
duced to prove a Modus; the Parſon having _ 
: Cady 
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dead, a Witneſs who had examined the Pariſh Books, in 
which was the ſame Parſon's Name, was permitted to ſwear 
to the Similitude of the Hand-Writing, for it was the beſt 
Evidence in the Nature of the Thing, for the Pariſh 
Books were not in the Plaintiff's Power to produce. 

[f the Bill be Evidence againſt the Complainant, much 
more is the Anſwer againſt the Defendant ; becauſe this 


is delivered in upon Oath. But then when you read an 2 vent. 194. 


Anſwer the Confeſſion muſt be all taken together, and *% 


you ſhall not take only what makes againſt him; for the 
Anſwer is read as the Senſe of the Party himſelf, and if it 
be taken in this Manner you muſt take it entire and un- 
broken ; therefore if upon Exceptions taken a ſecond An- 
ſwer has been put in, the Defendant may inſiſt upon hav- 
ing that read to explain what he ſwore in his firſt Anſwer, 


An Infant's Anſwer by his Guardian ſhall never be ad- 2 Vent. 72. 
mitted as Evidence agzinſt him on a Trial at Law; for 3 Nod. 259. 


the Law has that Tenderneſs for the Affairs of Infants, 
that it will not ſuffer him to be prejudiced by the Guar- 
dian's Oath. So the Anſwer of a Truſtee can in no Caſe 
be admitted as Evidence againſt Ceſtui que Truft, 


A Bill was brought by Creditors againſt an Executor Per Cowper 
C. Hil. Vac. 


1707. 


to have an Account of a perſonal Eſtate; the Executor 
ſet forth by Anſwer that there were 1100). left by the 
Teſtator in his Hands, and that coming afterward to 
make up Accounts he gave the Teſtator a Bond for 1000/, 
and the 1004, were given him for his Trouble and Pains 
that he had employed in the Teſtator's Buſineſs, and there 
was no other Evidence in the Cauſe that the 100/, were 
depoſited ; it was argued that the Anſwer, though it was 
put in Iſſue, ſhould be allowed to diſch-rge him; ſince 
there was the ſame Rule of Evidence in Fquity as at 
Law : But it was anſwered and reſolved by*the Court that, 
when an Anſwer was put in Iſſue, whatever was confeſſed 
and admitted need not be proved; but it behoved the De- 
fendant to make dut by Proofs whatever was inſiſted upon 
by Way of Avoidance. But this was holden under this 
Diſtinction, that where the Defendant admitted a Fact, 
and inſiſted on a diſtin Fact by Way of Avoidance, that 
he ought to. prove that Matter of Defence, becauſe it 


may be prodable that he admitted it out of Apprehenſion 


that it might be proved, and therefore ſuch Admittance 
ought not to profit him, ſo far as to paſs for Truth what. 
ever he ſays in Avoidance, But if it had been one FaQ, 
as if the Defendant had ſaid the Teſtator had given him a 
hundred Pounds, it ought to have been allowed, unleſs 


5 Mod. 10. 
Sid. 418. 


Q.2 diſproved 
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diſproved, becauſe nothing of the Fact charged is ad- 


mitted, and the Plaintiff may diſprove the whole Fact, it 
he can doit. Though an Anſwer is good Evidence a- 
gainſt the Deſendant, yet it is not againſt his Aſienee; 
nor is it any Evidence for the Defendant in a Court ot 
Law (except ſo ordered by the Court on an Iſſue out of 
Chancery) unleſs the Plaintiff have made it Evidence by 
producing it firſt, As where on an Iſſue out of Chancery 
totry the Term: of an Agreement, which was proved by 
one Witneſs, but denied by the Defendant, the Witneſs 
being dead before the Trial, the Plaintiff was under a 
Neceſſity of producing the Bill and Anſwer in order to 


read his Depoſition, and by that Means made the whole 
- Anſwer Evidence, which was accordingly read by the 


Defendant ; but, where an Anſwer in Chancery of the 
Witneſs was produced to ſhew him incompetent ; he 
having there ſworn that he had an Annuity out of the 
Land in Queſtion; Serjeant Maynard inſiſted to have the 
Anſwer read through, but the Court refuſed it, as the 
Anſwer was produced only to ſhew that he was not a com- 


petent Witneſs in the Cauſe, and not to prove the Iſſue. 


Analogous to this is a Man's mere voluntary Affidavit, 
which may allo be read againſt the Perſon who made it: 
However there is great Difference between the Manner 
of giving them in Evidence, An Anſwer is proved by 


ſhewing the Bill, which is the Charge, and the Anſwer 


which is as it were the Defence, and this in civil Caſes 
ſhall be intended tc be ſworn, becauſe the Defence in 
Chancery is upon Oath, But a mere voluntary Affidavit, 
which is no Port of any Cauſe in a Court of Juſtice, 
muſt be proved to be ſworn; for if you only prove it 
ſigned by the Patty, the Proof goes no further than to 
ſupport it as a Note or Letter, and as ſuch you may give 
it in Evidence without more Proof. — But if an Affidavit 
be made in any Cauſe, Proof of ſuch Cauſe depending, 
and that ſuch Affidavit was uſed by the Party, would per- 


| hapsbe ſufficient Proof of its being ſworn even on an IndiQ- 


ment fer Perjury, and certainly would be Evidence in a 


civil Suit, 


A fecond Difference between them is, that the Copy 
cf an Anſwer ,may be given in Evidence, but the Copy 
of a voluntary Affida vit cannot. The Reaſon is, becauſe 
the Anſwer is an Alfegation in a Court of Judicature, and 
being a Matter of public Credit, the Copy of it may be 
given in Evidence, for the Reaſons formerly given : But 
a voluntary Affidavit has no Relation to a Court of Jus 
tice, and therefore is not intitled to public Credit, and 
dein a private Matter, the Affidavit itſelf muſt be pro- 


duced 
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duced as the beſt Evidence; beſides it muſt be proved to 


be ſworn, which it cannot be without it be produced; 


239 


therefore where in an Action for a malicious Proſecution, Chambers ©. 


the Plaintiff to increaſe Damages offered the Office Copy 


of an Affidavit made by the Defendant in Chancery, of 


his being worth 2500/, Lord Raymmd reſuſed to let it 
be read, and the Plaintiff was obliged to ſend for the Ori. 
ginal which was filed in Chancery. And notwithſtanding 
the Office Copy of an Anſwer may be given in F.vidence 
in a civil Suit, yet it will not be ſufficient on an India- 
ment for Perjury, though perhaps ſuch Copy would be 


' {ufficient for the Grand Jury to find the Bill; But upon 


the Trial the Original muſt be produced, and poſitive 
Proof made, that the Defendant was ſworn by a Witneſs 


Robinſon, T. 


12 Geo. 1. 


3cquainted with him: But Proof that a Perſon calling 3 Mod. 116. 


himſelf F. S. was ſworn, and that he ſigned the Anſwer 
(or Affidavit), and Proof alſo by another Witneſs of the 


Hand-Writing, would be ſufficient. So an Anſwer be- Rex v. Morris, 
ing brought out of the proper Office, and Jurat under b.! C. 3. K. B. 


the Maſter's Hand, and Proof of its being ſigned by the 


Str. 1043. 
8. P. 


Defendant by Proof of his Hand-Writing, is ſufficient to 3 Mod. 117. 


prove it ſworn by him even on an Indid ment for Perjury: 
But no return of Commiſſioners (or of a Maſter in Chan- 
cery) of the Party's Swearing will be ſufficient, without 
ſome other Proof of the Identity of the Perſon. 


The next Thing is the Depoſitions, and they may be Godb. 326. 


read when the Witneſs is dead, for when the Witneſs is 
living, they are not the beſt Evidence the Nature of the 
Thing is capable of. k 

2. They may be read when a Witneſs is ſought and 
cannot be found, for then he is in the ſame Circumſtances, 
as to the Party that is to uſe him, as it he were dead, 

3. If it be proved that a Witneſs was ſubpœna'd, and 
fell ſick by the Way ; for in this Caſe likewiſe the De- 
poſition is the beſt Evidence that can be had, and that 
anſwers what the Law requires. / 

4. A Depoſition cannot be given in Evidence againſt 
any Perſon that was not Party to the Suit ; and the Rea- 
ſon is, becauſe he had not Liberty to croſs-examine the 


Witneſs; and it is againſt natural Juſtice that a Man 


ſhould be concluded by Proofs in a Cauſe to which he 
was not a Party. For this Reaſon Depoſitions ia Chan- 
cery ſhall not be read for or againſt the Party Detendant 
upon an Information or Indiment, for the King was no 
Party to the Suit. 


et this Rule admits of ſome Exceptions; as in C ** 
| 0 


* 
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of Cuſtoms and Tolls, and in general in all Caſes where 
Hearſay and Reputation are Evidence ; for undoubtedly 
what a Witneſs, who is dead, has ſworn in a Court of 
Juſtice, is of more Credit, than what another Perſon 
{wears he has heard him ſay :—So a Depoſition taken in 
a Cauſe between other Parties will be admitted to be read 
to contradict what the ſame Witneſs ſwears at a Trial. 

Depoſnions taken thirty Years ſince were admitted to 
be read in Chancery, thongh the Parties were, not the 
ſame, in as much as the Caule related to the ſame Lands, 
and the Tertenants were P:ities to it, and the Witneſſes 
were ſince dead; the Plaintiff's Title then not appearing: 
And this is an Indulgence of the Chancery beyond the 
ſtrict Rules of the Common Law, ard it is admitted fur 
pure Neceſſity, becauſe Evidence ſhall not be loſt : Nut a 
Man ſhall not regularly taxe Advantage of a Depoſition 
who was not a Party to the Suit, for as he cannot he pre- 
judiced by the Depoſition, he ſhall never receive any 
Advantage from it. | 

5. Depoſitions before an Anſwer put in are not ad- 
mitted to be read, unleſs the Defendant appear ton 
Contempt; for if there do not appear to be Cavic - 
pending, the Depoſitians are conſidered as mere vc 


* tary Aﬀidavits; but if the adverſe Party were in Con— 


Salk. 186. 


Hardr. 315. 


Hob. 11%. 


tempt, the Depoſitions ſhall be admiited ; for then it i 
the Fault of the ObjeQor that he did not croſs-ex-mine 
the Witneſſes. 

6. If the Witneſs after his Depoſition taken become 
intereſted, his Depoſition ſhall not be read; for the In- 
tent of taking ſuch Depoſition is only, to perpetuate his 
Teſtimony in caſe the Witneſs die. 

7. If a Witneſs be examined de bene eſſe, and before the 
coming in of the Anſwer, the Defendant not being in 
Contempt, the Witneſs die, yet his Depoſition ſhall not 
be read, becauſe the oppoſite Party had not the Power of 
Croſs-Examination and the Rule of the Common Law 1; 
ſtrict in this, that no Evidence ſhall be admitted but what 
is, or might have been, under the Examination of both 
Parties: But in ſuch Caſes the Way is to move the Court 
of Chancery, that ſuch a Witneſs's Depoſition ſhould be 
read, and if the Court ſee Cauſe they will order it, and 
this Order will bind the Parties to aſſent to the Reading. 

Formerly thev did not inroll their Bill and Anſwer, and 
therefore ancient Depoſitions may be given in Evidence 
without the Bill and Anſwer ; ſo Depoſitions taken b) 
the Command of Queen Elizabeth upon Petition, without 
Bill and Anſwer, were, upon a ſolemn Hearing in Chan- 
cery, allowed to be read. | ai 
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Alſo the antient PraQtice was that they never publiſhed 


e the Depoſitions in the life-time of the Witneſſes, becauſe 
y the Depoſitions in perpetuam rei memoriam, were of no Uſe 
of WF till after the Death of the Witneſſes but the Practice was 
n UF found very inconvenient, becauſe thereby Witneſſes be- 
n came ſecure in ſwearing whatever they pleaſed, inaſmuch 
d as they never could be proſecuted for Perjury, 


When the Bill is diſmiſſed becauſe the Matter is not 1 Ch. Ce. 


o 1 proper for Equity to decree, yet Depoſitions on the Fact » Raye. 13; 


ic in the Cauſe may be read afterwards in a new Cauſe be- 
5, tween the ſame Parties; for tho' the Matter is not proper 
es for Equity to decree, yet there was a Cauſe properly be- 
4 fore the Court, for is is proper for the Juriſdiction of Equi- 
de ty to conſider how far the Law ought to be relaxed and Hi 
or © moderated; and where there is a Cauſe properly before 1 
2 the Court, however that Cauſe may be decided, the De- 1 
on poſitions muſt be Evidence. But if a Cauſe be diſmiſſed W 
e- for the Irregularity of the Complaint, the Depoſitions can J N 
ny never be read; as where a Deviſce, upon a Suit depend- ; 

| 


. 
2 


ing by his Deviſor, brings his Bill of Revivor, and aſter 
0. Depoſitions taken the Bill is diſmiſſed, becauſe a Deviſee 


# 

n cannot bring a Bill of Revivor ; upon a new original Bill 1 
Gy the Deviſee cannot uſe the Depoſitions in the former 1 
U- Cayſe; for there being no Cauſe regularly before *B 
n. the Court there could be no Depoſitions in u. «1 
5 In Croſs-Cauſes, an Agreement was proved in one of, ch. Ca. 3 
ne the Cauſes and in that it was not ſet forth in the Allega- 236. i 

tions of the Bill or Anſwer : In the other Cauſe the Agree- 1 
ne ment was ſet forth but not proved, an Order was obtained 4. 
n- before Publication, that the ſame Depoſitions ſhould be 1 
Nis read in both Cauſes; and this might well be, for ſince 

the Order was before Publication in the ſecond Cauſe, the 
he Defendant had Liberty to croſs-examine the Witneſſes on 
in what Particulars he pleaſed, and the Sight of the Depo- 
10t ſitions was to his Advantage. 
of From what has been ſaid it is evident, that (as there 
7 18 can be no Croſs- Examination] a voluntary Affidavit is no 
"at Evidence between Strangers, except in ſu chaſes where 
oth a Confeſſion of the Perſon making the affidavit would be 
n Evidence; as where a Widow came for Adminiſtration, 
be the Marriage being conteſted, an Affidavit of the Man gachevery and 
and himſelf was read. So on an Ifſue directed out of Chan- Sacheverel, 5 
4 cery to try the Legitimacy of the Plaintiff, the Father's rv Poe 
a0 Oath before the Judges on a private Bill was allowed to May ard May. 
nce be Evi d ence. K, B.at Bar. 
out | 
an· 
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It is a general Rule, that Depoſitions taken in a Court 
not of Record Thall not be allowed in Evidence elſewhere, 
So it has been holden in regard to Depoſitions in the Ec- 
cleſiaſtical Court, though tle Witneſſes were dead. So 
where there cannot be a Croſs-Examination, as Depoſi- 
tions taken before Commiſſioners of Bankrupts, they ſhall 
not be read in Evidence; yet if the Witneſſes examined 
on a Coroner's Inqueſt be dead, or beyond Sea. their 
Depoſitions mav be read; for the Coroner is an Officer 
appointed on Behalf of the Public, to make Fnquiy 
about the Matters within his Juriſdiction; and therefore 
the Law will preſume the Depoſicions before him to be 
fairly and impartially taken.—And by 1 & 2 P.& M. c. 


13. and 2 U 3P.& M. c. 10. Juſtices of the Peace thall 


examine of Perſons brought before them for Felony, and 
of thoſe who brought them, and certify ſuch Examina- 
tion to the next Goal-Delivery ; but the Examination of 
the Priſoner ſhall be without Oath, and the others upon 


Oath, and theſe Examinations ſhall he read againſt the 


Offender upon an Indictment, if the Witneſſes be dead. 

Another Way of perpetuating the Teſtimony of a Per- 
ſon deceaſed, analogous to this of giving Depoſitions in 
Evidence, is by giving the Verdict in Evidence and the 
Oath of the Party deceaſed. —As to which the Rule is, 
that when you give in Evidence any Matter ſworn at a 
former Trial, it muſt be between the ſame Parties, be- 
cauſe otherwiſe you diſpoſſeſs your Adverſary of the Li- 
berty to croſs-examine : Beſides otherwiſe, as you can- 
not regularly give the Verdict in Evidence, you cannot 

ew there was ſuch a Cauſe, you cannot ſhew there was 
ſuch a Perſon examined in it; and without ſhewing there 
was a Cauſe, no Man's Oath can be given in Evidence, 
inaſmuch as it appears to be no more than a voluntary 
Affidavit. | 

What a Man himſelf, who is living, has ſworn at one 


Trial, can never be given in Evidence at another to ſup- 


rt him, becauſe it is no Evidence of the Truth; for if 
a Man be of that ill Mind to ſwear falſly at one Trial, 
he may do the ſame at another on the ſame Inducements: 


But what a Man ſays in Diſcourſe, without Premeditation 


or Expectation of the Cauſe in Queſtion, is good Evi- 
dence to ſupport him, becauſe that ſhews that what he 
{wears 15 not from any undue Influence. But if a Man 
have ſworn at one Trial different ſtom what he has ſworn 
at another, this is good Evidence to his Diſcredit. 


A Wit- 


pre the Oath on which it is founded; for if you cannot 
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A Witneſs was ſworn in a Trial at Bar in C. B. be- Green v. 
tween the ſame Parties on the ſame Iſſue, and be was Pitt 1 C 
ſubpœena'd by the Defendant to appear at a ſecond Trill. WIE 
in K. B. and his Charges given him, but he not appearing, 

Perſons were admitted to ſwear what he ſwore in C. B. 
for the Court ſaid they would preſume he was kept away 
by the Plaintiff's Practice. This Suppoſition was ſtrength- 
ened by his having been produced by the Plaintiff at the 
former Trial, | 

On an Appeal for Mardet the Plaintiff cannot give the 1 Sid. 325. 
Indi ment in Evidence againſt the Priſoner, and what a 
Perſon fwore upon it at the Trial; for as the Indictment 
cannot be F.vidence (between other Parties) by Con- 
ſequence the Oath on the Indictment cannot be Evidence: 

And as the Evidence on the Indictment cannot be ſhew. 
ed by the Plaintiff in the Appeal, neither can it by the 
Defendant for the Reaſon already given in regard to giv- 
ing VerdiQts in Evidence, 

However to this general Rule there are the ſame Ex- 
ceptions as have been already taken Notice of in regard 
to Depofitions, 

A Verdict with the Evidence given, in an Action Fer Holt 14. 
brought by the Carrier for Goods delivered to him to be MF rfl 
carried, ſhall be given in Evidence in an Action brought 
by the Owner againſt the Carrier for the ſame Goods, 
for it is a ſtrong Proof againſt him that he had the Plain- 
tif's Goods; and in Caſe the Witneſs be dead, or can- 
not be found, is the beſt Evidence that can he had, for it 
amounts to a Confeſſion in a Court of Record. 

Note; Though the bare producing the Poſtea is no 1 Str. 162, 
Evidence of the Verdict, without ſhewing a Copy of the 
final Judgment, becauſe it may happen that the Judgment 
was arreſted, or a new Trial granted; yet it is good Evi- 
cence that a Trial was had between the ſame Parties, ſo 
as to Introduce an Account of what a Witneſs ſwore at 
that Trial who is ſince dead. So a Nonſuit, with Proof 
of the Evidence upon which the Plaintiff was nonſuited, 

] may be given in Evidence in another Action brought by 
: the ſame Party. 


On an Indi&ment for Perjury committed on the Trial Rex v. lie. 


— ** 3 * 2 
. 1 
N e 

e 
_ 4 _— Son \ 


Ty 4 * 2 
- % # 


— 


N * 
q * 
[ 
= j 
6 
K : 
- 
* 


1 of a former Cauſe, the Poſtea alone is ſufficient Evidence — 3 
a to prove that there was a Trial, withaut ſhewing a Copy G. 2. cor. 
: of the final Judgment. In Rex v. Minus the Objection Raymond. 
: Sittings at 
1 was made and over-ruled accordingly. — at 


A Decree in Chancery may be given in Evidence be- ter Trin. 20. 
iween the ſame Parties, or any claiming under them, for 8.2. 
| | their 
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their Judgments muſt be of Authority in thoſe Caſey, 
where the Law gives them a JuriſdiQtion ; for it were ve. 
ry abſurd that the Law ſhould give them a 8 
and yet not ſuffer what is done by Force of that Juriſdic- 
tion to be full Proof. 

So a decretal Order in Paper with Proof of the Bill and 
Anſwer (or if they are recited in the Order) may be read. 

And note; Where- ever a Matter comes to be tried in 
a collateral Way, the Decree, Sentence, or Judgment of 
any Court, eccleſiaſtical or civil, having competent Ju- 
riſdiction, is concluſive Evidence of ſuch Matter; and 
in caſe the Determination be final in the Court of which 
it is a Decree, Sentence or Judgment, ſuch Decree, Sen- 
tence or Judgment, will be concluſive in any other Court 
having concurrent Juriſdiction. 

In conſequence of the firſt Part of tnis Rule; if in 
Ejectment a Queſtion aroſe about the Marriage of the 
Father and Mother of the Plaintiff, a Sentence in the 
Eccleſiaſtical Court in a Cauſe of JaQitation, would be 
concluſive Evidence. So where the Defendant in an Ac- 
tion of Aſſault and Battery, juſtified a Maihem done by 
him as an Officer in the Army for . Orders, 

ouncil of 
War upon a Petition againſt him by the Plaintiff, and the 
Petition being diſmiſſed by the Sentence, it was holden to 
be concluſive Evidence in Favour of the Defendant. So 
in an Action upon a Policy of Inſurance, with a War- 
ranty that the Ship was Swediſb, the Sentence of a French 
Admiralty Court condemning the Ship as Engliſb Property, 
was holden concluſive Evidence. So in an Action of 
Trover for Goods, Judgment of Condemnation upon an 
Information in the Exchequer would be concluſive. 
ut this Part of the Rule muſt be taken with this Re- 


ſtriction, that the Matter determined by ſuch Decree, 


Robins's Caſe 
in C. B. 1760. 


Sentence, or Judgment, was determined ex directo, and 
not in a collateral Way. Therefore if in an Information 
againſt A. Iſſue were taken on J. S. __ Mayor, of ſuch 
a Borough in ſuch a Year, and it were found he was not 
Mayor, ſuch Finding and Judgment thereon would not be 
Evidence on the like Iſſue in an Information againſt B. 
So if a Suit were inſtituted in the Eccleſiaſtical Court by 
B. againſt C. for a Divorce Cauſa Adulterii with D. and 
ſhe were to plead that ſhe was married to D. and upon 
Proof made, the Court ſhould ſo pronounce, and accord- 
ingly diſmiſs B.'s Libel; yet that would be no Evi 
dence, in an Ejedment in which the Marriage be- 
tween C. and D. came in Diſpute. So if in an 1 
„ | tween 
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between a Deviſee and the Heir at Law, the Defendant 
obtaining a Verdict upon Proof that the Will was not 
duly executed, yet he could not give it in Evidence on 
another Eje&ment brought by another Deviſee. 


In conſequence of the ſecond Part of the Rule, if A. Hutchinſon's 
_ ternp. 

Car. 2. 

tried and acquitted, and afterwards were indicted here, hy” 


having killed a Perſon in Spain were there proſecuted 


he might plead the Acquittal in Spain in Bar; becauſe a 
final Determination in a Court having competent Juriſ- 
diction is concluſive in all Courts of concurrent Juriſ- 
dition, So in Dower, if the Deſendant plead ne ungques 
accouple, and upon this Iſſue the Biſhop certify the Marri. 


age, and ſuch Certificate be inrolled, and Judgment 


given for the Demandant thereon; in the like Action 
againſt any other Tenant, the Defendant will be conclu- 
ded from Pleading the like Plea; for the Fact having 
been ex direfo determined between the Parties, fo that it 
can never again be controverted by them, the Record is 
concluſive Evidence of ſuch Fact againſt all the World. 
Though a Conviction in a Court of criminal Juriſdiction 
be concluſive Evidence of the Fact, if it afterward come 
collaterally in Controverſy in a Court of civil Juriſdic- 
tion; yet an Acquittal in ſuch Court is no Proof of the 
Reverſe. As ſuppoſe the Father convicted on an Indict- 
ment for having two Wives, this would be concluſive 


Evidence in Fje&ment, where the Validity of the ſecond 3 Mod. 164. 


Marriage was in Diſpute. But an Acquittal would not 
prevent the Party from giving Evidence of the former 
Marriage; fo as to bar the Iſſue of the ſecond; for an 


Acquittal aſcertains no Fact as a Conviction does; nor 14. Howard 


would a Conviction be concluſive, ſo as to bar the Party v. Lady Inchi- 
of uin, 1700. 


in a Writ of Dower or Appeal, where the Legality 
the Marriage comes in Queſtion. However it would be 
Evidence before the Biſhop on the Iſſue ne unques accouple; 
for though the Fact of the Marriage be not concluſive 
Evidence of the Legality of it, yet it is prima facie a 
Proof of it. 


If a Man deviſe Lands by Force of the Statute of H. i R. A. 678. 


8, of Wills, or by Cuſtom, the Probate of the Will in 
the ſpiritual Court cannot be given in Evidence; for all 
the Proceedings, as far as relate to Lands, are coram nom 
Judice ; for they have no Power to authenticate any ſuch 
Deviſe, and therefore a Copy produced under their Seals 
is no certain Evidence of a true Copy. 

But the Probate of a Will is good Evidence as to the 
perſonal Eſtate, becauſe they have the Cuſtody of all 
Wills that concern the perſonal Eſtate, and they _ nes 
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Records of that Court, and therefore 2 Copy of them 
under the Seal of that Court muſt be good Evidence; 
and this is ſtill the more reaſonable, becauſe it is the Uſe 


of the Court to preſerve the original Wills, and only to 
give back to the Party the Copy of the Will under the 


| Seal of the Court. 


Kempton end 
Croſs. E. 
6. a. K. B. 


1 Lev. 16. 


Smartle and 
Williams, 
cited by 
Hardw, C. 


Reym. 744- 


Pettit and Pet- 
tit, 1701. 


Ca. K. B. 378. 


The Eccleſiaſtical Court never grants an Exemplifica- 
tion of Letters of Adminiſtration, but only a Certificate 
that Adminiſtration was granted ; therefore when a Leſſee 
pleads an Aſſignment of a Term from an Adminiſtrator, 
ſuch Certificate is good Evidence. So would the Book 
of the Eccleſiaſtical Court, wherein was entered the 
Order for granting Adminiſtration. So would the Copy 
of the Probate of the Will be Evidence of S. S. being 
Executor, but a Copy of the Will would not be Evi- 
dence of it. 

Where a Perſon in EjeAment would prove the Rela. 
tion of a Father and Son by his Father's Will, he muſt 
have the Original Will, and not the Probate only, for 
where the Original is in Being, the Copy is no Evidence; 
beſide, the ſeal of the Court does not prove it a true 
Copy, unleſs the Suit only related to perſonal Eſtate, 


But the Ledger Book is Evidence in ſuch Caſe, becauſe 


this is not conſidered merely as a-Copy, but is a Roll of 
the Court; and though the Law. does not allow theſe 
Rolls to prove a Deviſe of Lands, yet when the Will is 
only to prove a Relation, the Rolls of the Spiritual Court, 
that has Authority to inrol all Wills, are ſufficient Proof 
of ſuch Teſtament. And under particular Circumſtances 
the Ledger Book may be Evidence even in a Deviſe of 
a Real Eſtate; as where in an Awowry for a Rent 
Charge, the Avowant could not produce the Will under 


which he claimed, that belonging to the Deviſee of the 


Land; but producing the Ordinary's Regiſter of the 
Will, and proving former Payments, it was holden, to 
be ſufficient Evidence againſt the Plaintiff, who was 
Deviſee of the Land charged. But it has been often 
holden, that a Copy of the Ledger Beok is not Evi- 
dence; yet ſince the Original would be read as a Roll of 
the Court without further Atteſtation, it ſeems fit the Copy 
ſhould be read. The contrary Practice has been founded 
upon the Miſtake, that the Ledger Book is read as a 
Copy, ſo that the Copy of that is but the Copy of a 
Copy; whereas the Ledger Book is read as a Roll of 


the Court. 


Raym. 405. 
1 Bid. 359. 


Though in a Suit relating to a perſonal Eſtate, the 
Probata of the Will under the, Seal of the * 
ourt 


o 
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Court is ſufficient Evidence, yet the adverſe Party may 
ive in Evidence that the Probate is forged, becauſe ſuch 
Fridence ſuppoſes that the Spiritual Court has given no 
Judgment, and ſo there is no Reaſon for the Temporal 
Court to be concluded by it.— So the adverſe Party may lid. 
ove, that the Teſtator left Bona Notabilia againſt the 
Probate by an inferior Court, for then ſuch Court had no 
uriſdiction. | 
So if Letters of Adminiſtration be ſhewn under Seal, you lvid. 
may give in Evidence that they were revoked, for this is 
an Affirmance of the Proceedings in the Spiritual Court, 
and does not at all controvert the Righteouſneſs of their 
Deciſion. | 
And now to take Notice of other public Matters, 
which are not Records. 
1. The Rolls of a Court Baron are Evidence, for they 
are the public Rolls by which the Inheritance of every 
Tenant is preſerved; and they are the Rolts of the Ma- 
nor Court, which was anciently a Court of Juſtice rela- 
ting to all Property within the Diſtrict. 
A Copy of a Court Roll under the Steward's Hand is | Keb. 567. 
good Evidence to prove the Copy holder's Eſtate. — —_ 
So an Examined Copy of the Court Roll is good Evi- Comb. 337. 
dence, if ſworn to be a true cne. 12 Mod. 24. 
2 The Regiſter of Chriſtenings, Marriages, and Bu- 
rials, is good Evidence, or the Copy of it. Nay, Proof 
v'va ve of the Contents of it without a Copy has been 
admitted: yet the Propriety of ſuch Evidence may well 
be doubted, becauſe it is not the beſt Evidence the Na- 
ture of the Thing is capable of. 
Though it appear in Evidence, that the Regiſter was 2 Str. 1973. 
made from a Day Book, kept by the Minilter for that 
Purpoſe, yet the Day Book will not be admitted to con- 
tradiQt the Entry in the Regiſter, Ex. gr. to prove a 
Child baſe born, where no Notice is taken of it in the 
Regiſter, which would therefore be Evidence to prove 
him legitimate. 2 
3. The Pope's Licence, without the King's, has been Palm. 327 
hotden good Evidence of an Impropriation, becauſe an- 
ciently the Pope was taken for the 88 Head of the 
Church, and therefore was holden to have the Diſpoſi- 
tion of all ſpiritual Benefices, with the Concurrence of 
the Patron, without any Regard had of the Prince of 
the Country; and theſe antient Matters muit be judged 
A | | according 
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Palm. 38. 


Hob. 168. 


Gregory v. 
Withers, 


H. 28 Car. 2. 


2 Jones 224. 


An Introduction to the Law 


according to the Error of the Times in which they were 


| tranſacted. 


4. A Pope's Bull is Evidence upon a ſpecial Preſcrip. 
tion to be diſcharged of Tythe ; where you only ſay 
that the Lands belonged to ſuch a Monaſiry, and were 
diſcharged at the Time of the Diſſolution, tor then they 
continue diſcharged by the Act of Parliament ; but it is 
no Evidence on a general Preſcription to be diſcharged, 
becauſe that would ſhew the Commencement of ſuch a 
Cuſtom, and a general Preſcription is that there was no 
Time cr Memory of Things to the contrary. |. 

5. If the Queſtion be, Whether a certain Manor be 
ancient Demenſe or not, the Trial ſhall be by Dome). 
day Book, which will be inſpected by the Court. 

In Ejectment for the Manor of Artam, the Defendant 
pleaded ancient Demenſe, and when Domeſday Book 
was brought into Court, would have proved that it was 
anciently called Nettam, and that Nettam appears by the 
Book to be ancient Demeſne ; but he was not permitted 
to give ſuch Evidence, for if the Name be varied, it 
ought to have been averred on the Record. 

6. To know whether any Thing be done in or out of 
the Ports, there lies in the Exchequer a particular Survey 
ot the King's Ports, which aſcertains their Extent. 

7. An old Terrier or Survey of a Manor, whether ec- 
cleſiaſlical or temporal, may be given in Evidence, for 
there can be no other Way of aſcertaining the Old Te- 
nures or Boundaries. 

A Terrier or Glebe is not Evidence for the Parſon, 
unleſs ſigned by the Churchwardens as well as the Parſon; 
nor then neither, it they be of his Nomination; and 
though it be ſigned by them, yet it ſeems to deſerve very 
litile Credit, unleſs it be likewiſe ſigned by the ſubſtantial 
Inhabitants; but in all Caſes it is ſtrong Evidence againſt 
the Parſon. 

8. Rolls or ancient Books in the Heralds Office are Evi- 
dence to prove a Pedigree; but an Extract of a Pedi- 

ee proved to be taken out of Records ſhall not, becauſe 
fach Extract is not the beſt Evidence in the Nature of 
the Thing, ag a Copy of ſuch Records might be had. 

9. Camden's Britannia would not be Evidence to prove 
a particular Cuſtom; but a general Hiſtory may be given 


in Evidence to prove a Matter relating to the Kingdom 
. in 
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in general; as in the Caſe of Neal and Fay Chronicles 
were admitted to prove, that King Philip did not take the 
Stile in the Deed at that Time, Charles V. of Spain not 
having then ſurrendered. | 
10. The Regiſter of the Navy Office, with Proof of Ex. dem. 
the Method there uſed to return all Perſons dead, with Whitcomb P. 
the Mark Dd. is ſufficient Evidence of a Death. W TPO 
11 An Inventory taken by a Sheriff on an Execution, 2 Keb. 217. 
is Evidence between Strangers to prove the Quantity and 
Value of the Goods; for the Law intruſting him with the 
Execution muſt truſt him throughout. 
We come now in the ſecond Place to that which is 
only private Evidence between Party and Party, and that 
is alſo two-fold, either Deeds or other Matters of an in- 
ferior Nature, 


1. Of Deeds. 


HE Rule is, that when any Perſon claims by a 

f Deed in the Pleadings, he ought to make a Profert 
of it to the Court; and where he would prove any Fact 
in Iſſue by a Deed, the Deed itſelf muſt be ſhewn. 

6 In every Contract there mult be apt Words to ſhew 

r what Right is transferred, and to whom, and the Senſe 

- and Sigmification of theſe Words muſt be expounged by 

the Law. There mult therefore be a Profert made of all 


$ ſolemn Contracts. 1. For the Security of the Subject, 
; that what Right is transferred may be adjudged of ac- 
d cording to the Law. 2. Becauſe all Allegations in a 
y Court of Juſtice muſt ſet forth the Thing demanded; 
al now the Thing demanded cannot be ſet forth without 
& ſhewing the Inſtrument upon which the Demand ariſes. 


But where a Man ſhews a good Title in himſelf, every 

i Thing collateral to that Title ſnall be intended, whether 
li it be ſhewn or not. 

ſe A Matter collateral to a Title is what does not enter 

of into the Eſſence or Being of a Title, but ariſes aliunde, 

ſo that there muſt be a Derivation of Title without it. 


ve As where a Man declares of a Grant of Feoffment of a Co. L. zio, 
en Manor, the Attornment (which is collateral to the Title) Cr. E. 451. 
m ſhall be intended. So in Treſpaſs the Defendant conveyed 6 Co. Belia- 


in the Houſe in which, &c. by Feoffment from F. S. and juſti- my's Caſe. 
fied Damage Feaſant; the Plaintiff replied that J. S. before “. J. 10. 
the 
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Co. L. 267. 


10 Co. 92. 
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the Feoffment made a Leaſe to J. N. who aſſigned to 
him ; the Defendant rejoined that the Leafe was made 
on Condition, that if F, N. aſſigned over without Li- 
cence by Deed from J. S. that then F. S. ſhould : e- entet; 
the Plaintiff ſur-rejoined that J. S. did by Deed give Li- 
cence, without making a Profert of the Deed; this Sur- 
rejoinder was allowed to be good, becauſe the Plaintiff”; 
Title was by Aſſignment of the Leaſe from J. V. and 
conſequently the Licence of F. S. is but a Matter. colla- 
teral to the Aſſignment, and by Conſequence the Deed 


muſt be intended to be well and legally made, though it 


be not ſhewn to the Court. | 

But there is another Difference, and that is where the 
Deed is neceſſary ex in/litutione Legit, and where it is ne- 
ceſſary ex proviſione Hominis ; for where the Deed is ne- 
ceſſary ex imſtitutime Legis there you muſt ſhew it; for it 
is repugnant that the Law ſhould require a Deed, and 
not put you to ſhew that Deed when it is made; as it 


you are obliged to ſhew the Attornment of a Corporation 


you muſt ſhew a Deed, inaſmuch as incorporate Bodies 
by the Rules of Law cannot ad but by incorporate In- 
ſtruments; therefore no Attornment is ſhewn unleſs a 
Deed be ſhewn alſo. But where a Deed is neceſſary ex 
proviſiane Homimis, there when it is collateral, as in the 
Caſe of a Licence before mentioned, it need not be 
ſhewn ; for the private Act of the Parties ſhall not con- 
troul the Judgment of the Law, that intends all ſuch col- 


lateral Matters without ſhewing. 


Nor can Privies in Eſtate take any Advantage of a 
Deed without ſhewing it; as if there be Tenant for Life, 
Remainder in Fee, and there be a Releaſe to him in 
Remainder, Tenant for Life cannot take Advantage of it 
without ſhewing the Deed; for ſince the Right paſſes 
merely by the Deed, to ſay any Perſon releaſed without 
ſhewing the Deed, would not be a good Plea. 

And to explain this Matter further, a Difference is to 
be taken between Things that lie in Livery and Things 
that lie in Grant; for Things that lie in Livery may be 
pleaded without Deed, but for a Thing that lies in Grant 
regularly a Deed muſt be ſhewn. 

Therefore a Man may plead that FJ. S. infeoffed him 
without ſaying per Indenturam, and yet give the Indenture 
in Evidence, becauſe the Feoffment is made by the Li- 
very, and the Indenture is only Evidence of ſuch Feoff- 


ment. But if a Man plead that J. S. infeoffed him by 


Deed, it may reaſonably be doubted, Whether he can 
give 
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give 2 Parol Feoffment in Evidence, becauſe he has 
bound himſelf up to a Feoffment by Deed. 

And though ſince the Statute of Frauds the Ceremony 
of Livery only is not ſufficient to paſs an Eſtate of Free- 
hold or Term of Years, but there may be a Deed or 
Note in Writing, yet it is not neceſſary to ſet out ſuch 
Conveyance in the Pleadings, for they are as they were 
formerly, ferffavit et demiſit. 

A Man may plead a Condition to determine an Eſtate 
for Years without Deed, for it begins without any Li- 
very, and therefore the Party is not eſtopped by any 
notorious Ceremony from averring the Condition: Put 
where a Man ſets out a Feoffment, the other Party may 
reply that it was by Deed, and ſhew the Condition, for 
then there is an Eſtoppel againſt an Eſtoppel, and ſo the 

| Matter is in equal Balance, and therefore muſt be deter- 

|\ WK mined according to Truth. 

: Things that lie in Grant are all Rights; as Fairs, Co. L. 225. 
5 

5 


Markets, Advowſons, and Rights to Land where the 
Owner is out of Poſſeſſion; and as they cannot viſibly be 
delivered over, therefore they muſt paſs by the next Sort 
: of Conveyance, that holds the ſecond Place in Point of 
a Solemnity, and that is by Grant under the Hand and Seal 
0 of the Party. : 
. Now a Perſon that claims any Thing lying in Grant :e Co. Dr. 
g muſt ſhew his Deeds, or otherwiſe he muſt preſcribe in Lißeld'. Cale. 
f the Thing he pretends to, and the Preſcription being ſup- 
poſed immemorial, ſupplies the Place of a Grant, 


. He alſo that has a particular Eſtate by Agreement of 10 Co. gz. 
. Parties, muſt ſhew not only his own Conveyance but the 
. Deeds Paramount, for there can be no Title mac to a 


1 Thing lying in Agreement, but by ſhewing ſuch Agree. 
i ment up to the firſt original Grant. 
|t But where any. Perſons claim any particular Eſtate by 10 Co. 94. 
Act in Law, they may make their Claim without ſhewing 
= their Deeds; as Tenant in Dower, or by Elegit, or Guar- 
„ an in Chivalry, may claim an Eſtate in a = lying 
in Grant without ſhewing the Deed, for when the Law 
\t creates an Eſtate, and yet does not give the particular 
Tenant the Property of the Deeds, it muſt allow the 
. Eſtate to be demanded without them. 
e So they may plead a Condition w'thout ſhewing the Co. L. 225. b. 
A Deed, becauſe they claim an Eſtate by AQ of Law, and 
2 therefore are not eſtopped by the AR of Livery, and 
y berefore they may claim an Eſtate defeated by the Con- 
in con without a Deed, 


ve R But 
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But Tenant by the Curteſy cannot claim any Flate 
lving in Grant without the Deed, becauſe he has the 
Property in, and Cuſtody of the Deeds in Right of his 
Wite, and that Property cannot be diveſted out of him 
during the Continuance of his Eſtate. 

So alſo he cannot defeat an Eſtate of Freehold without 
ſhewing the Deed, for the Act of Livery is an Eſtoppe! 
that runs with the Land, and bars all People to claim i: 
by Virtue of any Condition, without the Condition appeat 
in a Deed, and ſince the Cuſtody of the Deed reſide; 
with him he muſt ſhew the Deed. 

But where a Perſon is an utter Stranger to any Dee, 
there in pleading he is not compelled to ſhew it. As if 


Man mortgage his Land, and the Mortgagee let the 


Land for a Year, reſerving Rent, and then the Condition 
be performed, and the Mortgagor re- enter; the Leſſee 
in Bar of an Action of Debt may plead the Condition and 
Re-entry without ſhewing the Deed, for the Leſſee was 
never entitled to the Cuſtody of the Deed. 

So if a Man bring a Precipe againſt him, he may plead 
that he was only a Mortgagee, and that the Condition 
was performed, fo that he has no longer Seiſin of the 
Eſtate, and this without ſhewing the Deed ; for upon 
Performance of the Condition the Property of the Deed is 
no longer in the Mortgagee, but it ought to be rebailed 


to the Mortgagor. 


Co. L. 226. b. 


So if in Action of Waſte, or in Diſcharge of the An. 
ceſtor's Rent, the Tenant plead a Grant of the Reverſion 


and Attornment after, he need not ſhew ſuch Grant. 


As no Party ſhall take Advantage of his own Negligence 
in not keeping of his Deeds, which in all Caſes ought to 
be fairly produced to the Court; ſo his Adverſary ſhall 
not take any Advantage in his violent detaining of them; 
for the one by the violent taking away of the Deeds give: 
a juſt Excuſe to the other for not having them at Com- 
mand; and no Man can ever take Advantage of his own 
Injury, and therefore it is a good Plea for one Party to 
ſay, that the other entered and took away the Chet in 


which the Deeds were. 


Letters Patent inrolled in the ſame Court, or Records 
of the ſame Court, need not be profered to the Court, 
but a Deed inrolle;@ muſt ; for all Records that are public 
Acts, and that lie for the Direction of that Court i 
Matters of Judicature, muſt be taken Notice of, and 
therefore they need not be referred to with a Prout patet pe 


8 Recordum , 
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Recordum, for the Court will take Notice of the Courſe 
and Orders of the Court upon Reference to them. The 
Deeds inrolled are no more than the private Acts of the 
Parties authenticated by the Court, and they do not lie 
for the Direction of the Court, but take hold of the Au- 
thority of the Court to give them Credit, and therefore 
the Court does not take Notice of them unleſs they be 
pleaded, —But by 10 Am. c. 18. where any Bargain and 
Sale inrolled is pleaded with a Profert, the Party tc an- 
ſwer ſuch Profert, may produce a Copy of the Inrol- 
ment. 


Since the Term to avoid entering the ſeveral Con- 5 Co. 74. 


tinuances of Buſineſs is reckoned as one continued Law 
Day ; therefore the Deeds pleaded ſhall be in the Cuſtody 
of the Law during the whole Term, being the Day 
wherein they are pleaded; and being then before the 
Court, any Body may take Advantage of them; but 
ſince they belong to the Cuſtody ot the Party, if the 
Deed be not denied, it ſhall go back to the Panty aſter 
the Term 1s over, and then no Body can take Advantage 
of it without a new Profert. Therefore the Plaintiff in K. B. 
may take Advantage of the Condition of a Deed in his 
Replication, becauſe it runs, ct predic” i. dicit, as of 
the ſame Term; but he cannot take Advantage in his 
Replication of a Deed in C. B. becauſe they enter an 
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Imparlance to another Term. But where the Deed co. I. 231. b. 


comes in and is denied, it remains in Court till the Plea 
is determined; therefore while it is tied up to one Court, 
and is impoſſible to be removed, it ſhall be pleaded in 


another without ſhewing, And if on the iſſue of Nen eft $alk. 215. 


faflum it be found againſt the Deed, it ſhall be kept in 


Court for ever, to hinder any more Uſe being made 
of it. 


In an Action of Debt upon Bond, it is Matter of Sub- Cr. J. 32. 


ſtance to make a Profert of the Deed, becaule it is the 
Contract on which the Court ought to found their Judg- 
ment, and therefore it ought to be exhibited to the Court. 


But it is not Matter of Suhſtance to ſhew Letters of Ad- 2 Saund. 402. 


miniſtration, for whether they be legally granted or not 
belongs to the Cogniſance of the Spiritua! Court, and 


wang their Legality cannot be weighed at Common 
aw. 


Deſendant is by Law intitled to Oyer, nor can the Court 
upon any Pretence diſpenſe with the giving of it. 
Secondly, Of giving Deeds in Evidence to the Jury. 
R 2 And 
* 


Wherever the Plaintiff is bound to make a Profert, zhe 8, 1188. 
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And the general Rule is, That the Deed itſelf muſt be 
given in Evidence, and muſt be proved by one Witneſs at 
the leaſt. | 

But there are ſome Exceptions to the general Rule of 
giving the Deed itſelf in Evidence. | 

1. Where the Deed is proved to be in the Hands of 
the oppoſite Party, who upon being called upon refuſes 


to produce it, a Copy of it will be good Evidence; but 


1 Keb. 117. 


10 Co. 91. 


Thurſton v. 
Delahay, 
Hereford AT. 


1744. 
Pritchard and 
Symonds, 
Hereford 


1744 

Bartlet and 
Gawler, Tr. 
14G. 2. K. B. 


Beile 205. 


Ca. K. B. 500. 


ſuch Copy ought to be proved by a Witneſs who has 
compared it with the Original, for otherwiſe there is no 
Proof of its being a true Copy. For the ſame Reaſon, 
where a Will remains in Chancery by tke Order of the 
Court, a Copy may be given is Evidence, becauſe the 


Original is not in the Power of the Party. So where it 


is proved, that the Deed itfelf is deſtroyed by Fire, a 
Copy of it may be given in Evidence; but perhaps in 
ſuch Caſe, if it came out in Evidence that there are two 
Parts executed, and the Loſs of one only was proved, a 
Copy would not be admitted. So if it were proved, that 
the Deed came into the Hands of the Defendant's Bro- 
ther, under whom the Defendant claims, a Copy ought 
to be read, even though the Defendant have ſworn in an 
Anſwer in Chancery that he has not got the Original.— 
Andin theſe Caſes, if the Party have no Copy he may pro- 
duce an Abſtract, nay even give Parol Evidence of the 
Contents. And where Poſſeſſion has gone along with a 
Deed many Years, the Original of which is loſt or de- 
ſtroyed, an old Copy or Abſtrat may be given in Evi- 
dence without being proved to be true, becauſe in ſuch 
Caſe it may be impoſſible to give better Evidence. 

As to the ſecond Part of the Rule; the Deed muſt be 
proved to the Jury by one Witneſs at leaſt, for though 
the Deed be produced under Hand and Seal, and the 
Hand of the Party be proved, yet that is no full Proof of 
the Need; for the Delivery is neceſſary to the Eſſence of 
the Deed, and there is no Proof of a Delivery but by a 
Witneſs who ſaw it. RE 5 

But to this Part of the Rule there are likewiſe Ex- 
ceptions. As where the Witneſs to a Deed being ſub- 
pcena'd did not appear, but to prove it the Party's Deed 
they proved an Indorfement, reciting a Proviſo within, 
that if he paid ſuch a Sum the Deed ſhould be void, and 
acknowledging that the Sum was not paid, and by the 
Indorſement he expreſsly owned it to be his Deed, and 
vpon this it was read, 5 


So 
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So it has been holden, that a Deed to lead the Uſes of Glaſcock v. 
Sir William 


being executed; the Reaſon of which ſeems to be, that, H. 12 W. z. 


a Fine or Recovery may be read without Proof of its 


by the Fine being levied, it appears the Patties intended 
to convey the Land to ſome Uſe or other, arid therefore 
the Law will admit of flight Proof to ſhew what Uſe was 
intended; ſince the ſlighteſt Proof, without other to con- 


tradit it, will turn the Preſumption on that Side; and Salk. 287. 


therefore though a Counterpart of a Deed without other 
Circumſtances be not Evidence in other Caſes, yet it has 
been holden fo to be in the Caſe of a Fine and Recovery, 


However, in a Caſe reſerved from Hereford Aſſizes by Griffith ad 
Mr. Juſtice William Forteſcue, all the Judges were of Moore. 


Opinion that ſuch a Deed to lead the Uſes of a Fine muſt 
be proved, and therefore it ſeems, as if the Caſe in Salk. 
likewiſe were not Law. | 

If the Deed be thirty Years old it may be given in 
Evidence without any Proof of the Execution of it: How= 
ever, there ought to be ſome Account given of the Deed, 
where found, Sc. And it there be any Blemiſh in the 
Deed by Razure or Interlineation, the Deed ought to be 
proved, though it were above thirty Years old, by the 
Witneſſes if living, and if they be dead, by proving the 
Hand of the Witneſſes, or at leaſt one of them, and alſo 
the Hand of the Party, in order to encounter the Pre- 
ſumption ariſing from the Blemiſhes in the Deed; and 
this ought more elpecially to be done, if the Deed import 


a Fraud; as where a Man conveys a Reverſion to one, Chettle and | 
and after conveys it to another, and the ſecond Purchaſer Nound, H, 


proves his Title ; becauſe in ſuch Caſe the Preſumption 
ariſing from the Antiquity of the Deed is deſtroyed by an 


oppoſite Preſumption ;; for no Man ſhall be ſuppoſed guilty 
of ſo manifeſt a Fraud. 


It has been ſaid, that a Deed of Bargain and Sale in- 53 Co. 54- 


rolled may be given in Evidence, without proving the 


rolment, and therefore the Inrolment ſhall be Evidence of 
the lawful Execution : But that where a Deed needs no 
Inrolment, there, though ſuch Deed be inrolled, the 
Execution of it mult be proved; becauſe ſince the Officer 
is not intruſted by the Law to inrol ſuch Deed, the Inrol- 
ment will be no Evidence of the Execution, and the 
Caſes in the Margin are cited in Support of this DoArine. 
However, the Law may well be doubted, notwithſtand- 
ing that Deeds of Bargain and Sale inrolled have frequent- 
ly in Trials at Nifs prius been given in Evidence without 


being 


Keb. 117 
Execution of it, becauſe the Deed by Law does need In- Salk. 2.80. 


Style 462. 


1 Sid. 269. 


2 R. I. 132. 
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being proved. In Support of which Practice, the Caſe 
of Smartle and Williams in Salk, is much relied on; but 
that Caſe is wrong reported, for it appears by 3 Lev. 387, 
that the Acknowledgment was by the Bargainor, and ſo 
It is ſtated in Salt. MS. beſides, it appears from both the 
Books that it was only a Term that paſſed, and conſe- 
quently it was no Inrolment within the Statute. 

If divers Perſons ſeal a Deed, and one of them acknow- 
ledge it, it may be inrolled, and may ever after be given 
m Evidence as a Deed inrolled; but it would be of very 
miſchievous Conſequence to ſay therefore that a Deed 


inrolled upon the Acknowledgment of a bare "Truſtee, 


might be given in Evidence againſt the real Owner of the 
Land without proving it executed by him. However, 
that has been the general Opinion, and it ſeems fortified 
in ſome Degree by 10 An. c. 18. before taken Notice 
or | 
On the other Hand it ſeems as abſurd to ſay that a Re- 
leaſe, which has been inrolled upon the Acknowledgment 
of the Releafor, ſhould not be admitted in Evidence 
againſt him without being proved to be executed, becauſe 
tuch Releaſe does not need Inrolment: and, in FaR, ſuch 
Deeds have often been admitted; and that was the Caſe 
of Smartie and Williams; the Deed did not need Inrol- 
ment, vet being inrolled on the Acknowledgment of the 
Bargainor, it was read againſt him without being proved. 

A Deed may be given in Evidence on a Rule of Court 
by Conſem, without being proved; for the Conſent of 
Parties is concluſive Evidence, as the Jury are only to try 
ſuch Facts wherein the Parties differ. 

Though a Deed of Feoffment be proved to be duly 
executed, yet that is not ſufficient to convey a Right, 
unleſs Livery of Seiſin be likewiſe proved. However, 


' where the Deed is proved, and Poſſeſſion has always gone 


with the Deed, there Livery ſhall be preſumed : But if 
Poſſeſſion have not gone along with the Deed, the Livery 
muſt be proved; for ſince Livery is to give Poſſeſſion on 
the Deed, where there is no Poſſeſſion, the Preſumption 
is that there was no Livery, and conſequently J. very 
muſt be proved to encounter that Preſumption. If the 
Jury find a Deed of Feoffment, and that Poſſeſſion has 
gone along with the Deed, yet, unleſs they exprefsly find 
a Livery, the Court cannot adjudge it a good Convey- 
ance ; for they are only Judges of what is Law, _ 
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have nothing to do with any Probability of Fact; there- 
fore they cannot conclude that there was a. lawful Con- 
veyance, unleſs the Jury find a Delivery of the Fee. 


If the Iſſue be Feeffauit vel non, and a Deed of Feoff- Hob. 7a. 


ment and Livery be proved, it cannot be given in Evidence 
that it was made by Covin to defraud Creditors; for it is a 
Feoffment tiel quel, and the Covin ought to have been 
ſpecially pleaded; a/iter if the Iſſue be ſeized or not 


ſeized; for he remains ſeized as to Creditors notwith= _ 


ſtanding the Feoffment. 

This leads me to take Notice of the ſeveral Acts of 
Parliament that have been made to prevent fraudulent 
Conveyances and the Determinations thereupon ; that it 
may be ſeen by what Evidence a Conveyance,may be 
defeated after the Execution of it has been proved. 

By 13 Eliz, cap. 5. for the avoiding and aboliſhing of 
any feigned covenous and frauduient Feoffments, Gifts, 
Grants, Alienations, Conveyances, Bonds, Suits, Judg- 
ments, and Executions, as well of Lands and Tenements 
as of Goods and Chattels, contrived to delay, hinder or 
defraud Creditors and others of their juſt and lawful 
Actions, Suits, Debts, Accounts, Damages, Penalties, 
Forfeitures, Heriots, Mortuaries, and Reliefs; it is en- 
ated, that all and every Feoffment, Gift, Grant, Alien- 
ation, Bargain, and Conveyance of Lands and Tene- 
ments, Hereditaments, Goods and Chattels, by Writing 
or otherwiſe, and all and every Bond, Suit, Judgment, 
and Execution, had or made for any Intent or Purpoſe 
before declared, ſtall be taken (only as againſt them 
whoſe Action, &c. by ſuch covenous Practice is diſturbed, 
delayed or defrauded) to be void; any Pretence, Colour, 
feigned Condition, expreſſing of Uſe or other Matter, or 
Thing to the contrary notwithſtanding : Provided it ſhall 
not extend to any Eſtate, or Intereſt in Lands or Tene- 
ments, Goods or Chattels, had, made, conveyed, or 
aſſured upon good Conſideration and bond fid- to any Per- 
lon not having at the Time of ſuch Conveyance or Aſ- 
ſurance, Notice of ſuch Covin, Fraud, or Colluſion. 


It ſeems ſettled that no Conveyance ſhall be deemed Waller and 
fraudulent within the Statute, unleſs it can be proved that Burrows in 


the Perſon was indebted at the Time, or very near, ſo 


that they may be conneQed together, though there have Jones, 1743+ 


been Determinations to the Contrary both by Sir F. Fekyl 
and Forteſcue, M. of R. 
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Twyne's Caſe, 
3 Co. 80. 


Ca. K. B. 287. 


Baker «xd 


Lloyd per Holt 
Ch. J. 273c6. 


3 Cr. 270. 


Hob. 72. 


Harrwnd ond 
Ruſſel, M. 12 
G. 2. in Canc. 
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A. being indebted to B. in 4ool. and to C. in 2000. C. 
brings Debt, and hanging the Writ, A. make a ſecret 
Conveyance of all his Goods and Chattels to B. in Satis- 
ſaction of his Debt, but continues in Poſſeſſion, and ſellz 
ſome, and ſets his Mark on other Sheep; and it was 
holden to be fraudulent within this AQ. 1. Becauſe the 
Gift is general. 2. The Donor continued in Poſſeſſion, 
and uſed them as his own. 3. It was made pending the 
Writ, and it is not within the Proviſo; for though it is 
made on a good Conſideration, yet it is not bond fide, 
But yet the Donor continuing in Poſſeſſion, is not in all 
Caſes a Mark of Fraud; as where a Donee lends his 
Donor Money to buy Goods, and at the ſame Time 
takes a Bill of Sale of them for ſecuring the Money. 

If A. make a Bill of Sale to B. a 3 and aſter- 
ward to C. another Creditor, and deliver Poſſeſhon at the 
Time to neither, add afterward C. get Poſſeſſion, and B. 
take them from him, C. cannot maintain Treſpaſs, be- 


cauſe though the firſt and ſecond Bill of Sale are both 


fraudulent againſt Creditors, yet they both bind A. and 
B.'s is the elder Title. 

No Perſon can take Advantage of this Statute but the 
Creditors themſelves, and therefore, where A. made 2 
fraudulent Gift of his Goods to B. and then died, B. 
brought an Action againſt A. s Adminiſtrator for the 
Goods, and the Court held he could not plead the Sta- 
tute, or maintain the Poſſeſſion of the Goods, even to 
ſatisfy Creditors; but the Creditors may charge the 
Vendee as Executor de ſon tort. | 

* againſt T7. K. who died, and Scire Faciar 
againſt the Tenants, the Sheriff returned B. a Tertenant, 
who came in and pleaded, that T. K. enfeoffed him long 
before the Judgment, abſque hoc that he was ſeized at the 
Time of the Judgment, or at any Time after, where- 
upon Iſſue, and the Fury find the Feoffmem, but further 
add, that it was by Covin to defraud the Plaintiff and 


other Creditors, and Judgment for the Plaintiff; for 


T. K. remained ſtill feized as to the Creditors notwith- 
ſtanding the Feoffment ; but if the Iſſue had been taken 
direaly, enfeoffed or not enfeoffed, it had been found 
againſt the Plaintiff; for it is a Feoffment fiel quel. 

A Settlement being voluntary is only an Evidence of 
Fraud, yet it has always been reckoned ſufficient in re- 
ſpect to Creditors; but where a Father and Son join in 
making a Settlement, though after Marriage, yet it ſhall 
be taken to be a Bargain, and therefore will of ar 
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make a Conſideration, but that muſt be where neither 
could make ſuch Settlement alone. 
So a Settlement after Marriage, the Portion being paid 


259 


Pr. in Ch. 426. 


at the ſame Time, is good againſt Creditors. So it has * 


deen holden, that a Settlement after Marriage, recited 


to be in Conſideration of a Portion ſecured, where in 


Fact ſuch Portion has been ſecured, ſhall be preſumed to 
be in Purſuance of an Agreement previous to the Mar- 
riage, though no Proof of it, and ſo will be good againſt 
Creditors, 


R. ſurrenders a Copyhold to his Son; afterwards on a Ibid. 278. 


Treaty of Marriage for his Son, he tells the Wife's Friends 
this Copyhold was ſettled, in Conſideration of which and 
ſome Leaſehold Lands the Marriage was had, and two 
thouſand Pounds paid as a Portion ; and upon this the 
Surrender was holden not to be voluntary or fraudulent as 


- againſt Creditors. 


The Wife joined with the Huſband in letting in an In- 
cumbrance upon her Jointure, and barring the Intail, and 
then the Uſes were limited to the Huſband for Life, Re- 
mainder to the Wife for Life, Remainder to the Sons in 


Tail, Remainder to the Daughters in Tail who were not- 


in the former Settlement; and it was holden that the 
Daughters were not Purchaſers, ſo as to ſhut out a Judg- 
ment Creditor, though the Wife's parting with her Join- 
ture had been a good Conſideration to them if it had been 
ſo expreſſed. 

A. brought an Action againſt M. for lying with his 
Wife; M. before Judgment made a Conveyance of his 


Land in Truſt for Payment of Debts mentioned in a 


Schedule. A. recovered 5000/. and brought a Bill to be 
relieved againſt the Deed as fraudulent, but it was holden 
not to be ſo, either in Law or Equity; for this being a 
Debt founded in malitia, it was conſcientious to prefer his 
real Creditors before it. 

Where the Heir made a fraudulent Conveyance to de- 
fraud his Father's Creditors, it was holden that the Cre. 
ditor might take Advantage of this Statute upon the Iſſue 


Pr. in Ch. 113. 


Lewkner v. 
Freeman, Eq. 
Caſes Abr. 149. 


Gooch's Caſe, 
6 Co. 66. 


Riens per diſcent. However ſince the 3 C4 V. M. c. 


14. this Point cannot come in Queſtion. 

The next Statute to be taken Notice of is 27 El. c. 4. 
which enaQts that every Conveyance, Ec. of, in, or out 
of any Lands, c. had or made for the Intent or Purpoſe 
to defraud and deceive ſuch Perſons as ſhall purchaſe in 
Fee, for Life or Years, the ſame Lands, c. ſhall be 
deemed only as againſt that Perſon, and thoſe claiming 


under 


3 Co. 82. 
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3 Co. 83. 
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under him, to be void. Provided, it ſhall not extend to 
impeach any Conveyance, for good Conſideration, and 
bona fide. And if any Perſon ſhall make any Conveyance 
with a Clauſe of Revocation, and after ſuch Conveyance 
ſnhall bargain, ſell, convey, or charge the ſame Land for 
Money or other good Conſideration paid or given, (the 
firſt Conveyance, &c, not by him revoked according to 
the Power reſerved) the former Conveyance, Cc. as 
againſt the ſaid Bargainees, Vendees, fc, ſhall be deem- 
ed void; Provided that no lawful Mortgage made bond 
fide, and without Fraud, upon good Conſideration, ſhall 
be impeached by this AQ. 

Upon this Statute it hath been holden, that if a Man 
having a future Power of Revocation ſell the Land before 
the Power commences, yet it is within the Act. So if 
the Power of Revocation be reſerved to be with the Con- 
ſent of A. who is one within his Power. | 

No Purchaſer ſhall avoid a precedent Conveyance for 
Fraud or Covin, but he who is a Purchaſer for Money 
or other valuable Conſideration. 

Tenant in Tail articled to ſettle his Land in ſtrict Set- 
tlement ; his Wife dying, and he having only Daughters 
levied a Fine, and declared the Uſes to himſelf for Lite, 
with Power to make a Jointure, Remainder to his firſt 
and other Sons in Tail, afterwards he married and exe- 
cuted the Power as to the Jointure ; but ſhewing the 
Deed made no Settlement on the Iſſue, had a Son, and 
died; the Daughters brought a Bill to have the Articles 
carried into Execution, and it was ſo decreed; for the 
Son cannot be conſidered as a Purchaſer, there being no 
particular Contract io make him ſo. | 

Whatever Conveyance is fraudulent againſt Creditors 
by 13 Eliz. will be ſo againſt ſubſequent Purchaſers; for 
the 27 Eliz. has always received the moſt liberal Con- 
ſtruction. | 

The ſubſequent Purchaſer having Notice of ſuch Con- 
veyance is of no Conſequence, for the Statute expreſsly 
avoids ſuch Conveyance. 

A Deed, though it be fraudulent in its Creation, yet 
by Matter ex poſt facto may become good; as if one make 
a fraudulent Feoffment, and the Feoffee make a Feoff- 
ment to another for valuable Conſideration ; and after- 
ward the Feoffor for valuable Conſideration make a ſe- 
cond Feoffment, 


Tt 
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If the Brother have in his Hands any of the Siſter's 
Money, and refuſe to pay it to her Huſband, unleſs he 
will make a Settlement upon her, ſuch Settlement will 
not be fraudulent, 

A Mother, on her eldeſt Son's Marriage, gave up an 
Annuity ifſuing out of the whole Eſtate for an Annuity of 
the like amount iſſuing out of Part of the Eſtate only; 
but which was clearly ſufficient to pay the Annuity : This 
is a ſufficient Conſideration to prevent the Limitations in 
the eldeſt Son's Marriage Settlement to his Brothers, in 
Default of Iſſue of himſelf, being fraudulent againſt a 
ſubſequent Purchaſer. 
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If the Father make a fraudulent Leaſe of his Land, in 6 Co. 72. b. 


order to deceive the Purchaſer, and die before he makes 
any Conveyance, and afterwards his Son convey to J. S. 
for valuable Conſideration, J. S. ſhall void the Leaſe. 

Upon Not Guilty in Treſpaſs the Defendant gave in 
Evidence Articles by which Sir Rcbert Hatton (under 
whom the Plaintiff claimed as Heir) fold to him three 
Hundred of the beſt Trees in ſuch a Wood, to be taken 
between ſuch a Time and ſuch a Time, and that he 
within the Time took the "Trees ; upon which the Plain- 
tiff proved that Sir Rebert was only Tenant in Tail; but 
this being a voluntary Settlement of Sir Robert's own, 
Jenes Chief Juſtice held clearly that this Sale, being pro- 
ved to be for a valuable Conſideration, bound the Heir 
as a Caſe within this Act; beſides the Settlement was 
with a Power of Revocation, and the Plaintiff was non- 
ſuited. 

The next Statute is 3 & 4W.& M. c. 14. and that 
enacts, That all Wills, Diſpoſitions and Appointments of 
any Lands, Cc. ſhall be deemed, as againſt any Credi- 
tor of the Deviſor, to be fraudulent and of none Effect; 
with a Proviſo that any Deviſe or Diſpoſition for the rai- 
ſing or Payment of any juſt Debt or any Portion for any 
Child, other than the Heir at Law, in Purſuance of any 
Marriage Contract, or Agreement in Writing bond fide 
made before Marriage, ſhall be in full Force. - | 

A Tenant for Life, Remainder to his firſt and other 
Sons in Tail, Remainder to his own Right Heirs for ever, 
entred into a Bond and died, his Son entred, deviſed 
away the Eſtat*, and died without Iſſue. This Deviſe 
of the Reverſion was holden to be within this AQ, for 
the Heir is Debtor being bound in the Bond. 

If Land be deviſed to the Heir for Payment of Debts, 
he ought not to plead Reins per diſcent, for notwithſtand- 
ing the Deviſe he is in by Deſcent, 5 
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Row les, H. 
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Canc. 


Hartop and 
Hoare 
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By 1 Fac. c. 15. /. 5. it is enacted, That if any Per. 
ſon, who ſhall afterwards become a Bankrupt, ſhall con. 
vey or cauſe to be conveyed to any of his Children, or 
other Perſon, any Lands or Chattels, or transfer his 
Debts into other Mens Names except upon Marriage of 
any of his Children, (both the Parties married being of 
the Years of Conſent) or ſome valuable Conſideration, 
the Commiſſioners may convey or diſpoſe thereof the lame 
as if the Bankrupt had been aQually ſeiſed or poſſeſſed, 
and ſuch Sale or Diſpoſition of the Commiſſioners ſhall be 
good againſt the Bankrupt, and ſuch Children and Per. 
ſons, and all other claiming under them. 

The 21 Fac. 1. c. 19. /. 11. recites, That many Per. 


bons before they become Bankrupts convey their Goods 


upon good Conſideration, yet ſtill keep the ſame, and 
are reputed Owners thereof, and diſpoſe of the ſame az 
their own; and therefore enadts, That if any Perſon 
ſhall become Bankrupt, and at ſuch Time ſhall, by the 
Conſent and Permiſſion of the true Owner, have in their 
Poſſeſſion, Order and Diſpoſition, any Goods or Chat- 
tles, whereof they ſhall be reputed Owners, the Com- 
miſſioners may diſpoſe of them for the Benefit of the 
Creditors. | 

| Upon this Clauſe it has been holden, that Poſſeſſion of 
Lands being no Proof of Title as Poſſeſſion of Goods is, 
a Mortgagor continuing in Poſſeſſion is not within this 
Clauſe if he deliver up the Title Deeds; but a Mortgage 
of Goods, where Poſſeſſion does not go along with the 
Sale, is within it, unleſs it be a Choſe in Action, and 
there, as Poſſeſſion cannot be delivered, Dehvery of the 
Muniments and Means of reducing it into Poſſeſſion is 
ſufficient; for che Delivery of the Muniments is in Law 
a Delivery of the Thing itſelf; as a Delivery of the Key 
of a Warehouſe is a Delivery of the Goods in it ; but 
Things fixed to the Freehold, till ſeparated, are Part of 
the Freehold, and therefore of them a Mortgage will be 
good without a Delivery. 

Note; There may be a Delivery from one Parcener 
to another, or of Things in Parcenary to a third Perſon. 

Goods left in tne Pankrupt's Poſſeſſion for ſafe Cuſtody 
only ſeem not to be within this Clauſe.-So Goods left 
with the Bankrupt to ſell; for one who deals by Com- 
miſſion, can gain no Credit by his wfible Stock. 

By the Statute of Frauds, all Deviſes of Land muſt be 
zn Writing, and ſigned by the Party deviſing the ſame, or 
by ſome other Perſon in his Preſence, or by his expreſs 

DireQion, 
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Directions, and atteſted and ſubſcribed in the Preſence of 
the Deviſor by three or more credible Witneſſes. 

If a Will be atteſted by two Witneſſes, and afterwards Carth, 35. 
the Teſtator make a Codicil, which he declares to be 
Part of his Will, and that is likewiſe atteſted by two 
Witneſſes, yet it will not be a good Will within the Sta- 
tute, But if a Man publiſh his Will in the Preſence of Jones «nd Lake. 
two Witneſſes, who ſign it in his Preſence, and a Month 2 Geo. 2. 
after he ſend for a third Witneſs, and publiſh it in his 8. * W 
Preſence, this will be good. 

Lord Chief Juſtice Holt appears to have been once of Show. 69. 
Opinion, that it was neceſſary that the Teſtator ſhould 2 Williams 
ſign the Will in the Preſence of the Witneſſes; but it Williams 
ſeems to have been ſince ſettled to be ſufficient for him 254. 

to own it before them to be his Hand. | 

The Statute requires three Witneſſes to one ſingle Ellis o Smith 
AA of Execution, and not three ſeveral Executions —— 15. 
before à ſingle Witneſs to each only. Therefore if 1 85 
Man acknowledge his Seal and Hand-writing before three Chancellor 
ſeveral Witneſſes, this will be a good Execution within — 2 
the Statute, becauſe the Acknowledgment to all amounts Chief Juſtices. 
to but one Execution: but if he actually ſign and ſeal 
the Will every Time before each Witneſs ſeparately, ſo 
as to make each a diſtin& Execution, that will not be 

ood. 
: The Statute requires Atteſting in the Teſtator's Pre- 
ſence, to prevent obtruding another Will in the Place of 
the true one. But it is enough if the Teſtator might ſee, Salk. 688. 
it is not neceſſary he ſhould aQually ſee them ſign; 
therefore where the Teſtator had deſired the Witneſſes to 
go into another Room ſeven Yards Diſtance to atteſt it, 
in which there was a Window broken, through which 
the Teſtator might ſee them, it was holden good. So if 
the Teſtator being ſick ſhould be in Bed, and the Cur- 
tain drawn, 

Note; Signing need not = ſetting the Name to Lemayn ad 
the Bottom, it is enough if the Will be of the Teſtator's —_— 
Hand-writing, and begin with 1 J. S. Cc. and it has dycbb and Gren- 
been ſaid, that Sealing is Signing, and was ſo determined ville H. 12. 
in the Caſe of Mang ford and IJ ang ſord by Lord Raymond ©: 2. 
at Guildhall. But this may well be doubted, becauſe the Str. 564. 
Meaning of the Statute in requiring it to be ſigned by the 
Teſtator was for a further Security againſt Impoſition, 
which can be only by his putting his Name or Mark; and 
of this Opinion was the Court of Exchequer in : - 

5 Caule, 
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Cauſe, grounding themſelves upon the Oipinion of Mr, 


J. Levinz, in Lemain and Stanly, and in the Caſe there 


1 kad. cited. by him out of 1 R. A. 245. 25. And if a Man 


Bond v. Sewell. 
B. R. Mich. 
6 G. 3. 


3 Vez. 487. 


Str. 1109. 


Per Lee, Ch. 


make a Will on three Pieces of Paper, and there be 
Witneſſes to the laſt Paper, and none of them ever ſaw 
the firſt, this is not a good Will. 

However where a Will conſiſted of two Sheets, and 
the ConneQtion went on regularly from one Sheet to the 
other, and in the firſt Sheet the 'Teſtator gave Lands to 
Truſtees aſter mentioned upon Truſts there ſpecified, 
and in the laſt Sheet appointed Perſons to be Truſtees; 
though the Teſtator never execuicd the firſt Sheet, and 
the Witneſſes never ſaw it ; it was holden by all the Jud- 
ges of England, that if the firſt Sheet were in the Room 
at the Time of the Execution of the ſecond, that it was 
ſufficient: For it is not neceſſary that the Witneſſes ſhould 
ſee or know how many Sheets the Will conſiſted of, or 
whether it is a Will or not: and it is clear that a Will, 
properly atteſted, may by Reference bring in another 
Inſtrument as Part of it. 

Though the Statute require the Atteſtation of the 
Witneſſes to be in the Preſence of the Teſtator, yet it 
need not appear upon the Face of the Will to have been fo 
done, but it is Matter of Evidence to be left to the Jury. 

Though the common Way is to call but one Witnels 


J in Anſty «nd to prove the Will, yet that is only where there is no Ob- 


Dowling. 


S. C. cited in 
Str. 1096. 


Str. 1026. 


je tion made by che Heir; for he is intitled to have them 
all examined, but then he muſt produce them, for the 
Deviſee need produce only one, if that one prove all the 
Requifites ; and though they ſhall all ſwear that the Will 
was not duly executed, yet the Deviſee would be per- 
mitted to go into Circumſtances to prove the due Execu- 
tion; as was the Caſe of Auſtin and Wills, cited by 
Lord Hardwicke Chancellor, in Blacket and Witheringten, 
M. 11 G. 2. in which, notwithſtanding the three Wit- 
neſſes all ſwore to its not being duly executed, the De- 
viſee obtained a Verdict. In Pike and Bradbury before 
Lord Raymond, upon an Iſſue of dewiſavit ve! non, the 
Witneſſes denying their Hands, the Deviſee would have 
avoided calling them, but his Lordſhip obliged him to 
call them, whereupon the firſt and ſecond denying their 
Hands, it was objeQed he ſhould go no farther ; for it 
was argued, that though, if you call one Witneſs, who 
proves againſt you, you may call another, yet if he 
prove againſt you too, you can go no farther ; but the 
Chief Juſtice admitted him to call other Witneſſes to 
prove the Will, and he obtained a Verdict. 

Where 
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Where the Atteſtation was only © ſigned, ſealed, pub- Croft v. Pau- 
te liſhed and declared in the Preſence of us,” the Wit-let, E. 12 C. 2. 
neſſes being dead, and their Hands proved, the Court 
held it to be Evidence to be left to a Jury of a Compli- 
ance with all Circumſtances. 

It was laid down by Lee, Ch. Juſt. in delivering the 
Opinion cf the Court of K. B. in the Caſe of Auſiy and 
Dowſing, that a Deviſee of any Part of the Eſtate, or a 
Legatee where the Legacy is charged upon Land, will 
| not be a good Witneſs, nor would a Releaſe make him 
| ſo, as that would not alter his Credibility at the Time 
| of atteſting. However it has been ſaid, that the Judg- &y9dham * 
ment of the Court was in that Caſe founded upon the — : 
particular Circumſtances of the Caſe, and not on any 
general Doctrine, as there was not, nor could be any 
Payment or Tender made of the Annuity given by the 
Will in that Caſe to the Witneſs's Wife; and the gene- 
ral Doctrine laid down by Lord Chief Juſtice Lee has 
been ſince denied by the Court of K. B. in the Caſe of 
Wyndham and Chetwynd, Mic. 31 G. 2. 
: To prevent however the Inconveniencies which would 
have ariſen from the above Opinion given in Anſiy and 
Dowſmg, in caſe it had been followed, as there are few 
Wills in which the Witneſſes have not had Legacies or 
Debts charged upon the Land, the 25 G. 2. enacts, 


: I, That any beneficial Deviſe, Legacy, Eſtate, Intereſt, 
: Gift or Appointment, made to any Perſon being a Wit- 
a neſs, after the 24th June 1752, to any Will or Codicil, 
. ſhall be void, and ſuch Perſon be admitted as a Witneſs. 
N 2. That any Creditor atteſting any Will or Codicil, 
Y made or to be made, by which his Debt is charged upon 
5 Land, ſhall be admitted as a Witneſs to the Execution 
of ſuch Will or Codicil, notwithſtanding ſuch Charge. 
4 3. That any Perſon who had atteſted any Will or Co- 
0 dicil then made, to whom any Legacy or Bequeſt was 
£ given, having been paid or releaſed, or upon Tender 
a made having refuſed to accept ſueh Legacy or Bequeſt, 
p ſhall be admitted 8s a Witneſs to the Execution of ſuch 
g Will or Codicil. 
A 4. That any Legatee, having atteſted a Will or Codi- 
bh cil then made, who ſhall have died in the Life-time of 
' the Teſtator, or before he ſhall have received or releaſed 
5 his Legacy, ſhall be deemed a legal Witneſs to ſuch 
A Will or Codicil. 
1 After which there is a Proviſo, that the Credit of 
5 every ſuch Witneſs in any of the Caſes before mentioned, 


ſhall be ſubje& to the Conſideration of the Court 2 
e Jury 
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Jury before whom he ſhall be examined, or of the Court 


of Equity in which his Teſtimony ſhall be made Uſe of 
in like Manner as the Credit of Witneſſes in all other 
EIS Caſes ought to be conſidered of and determined. 
Branfby and Though the Deviſee had proved the Will duly execu. 
ont z ted according to the Statute ; yet if the Heir at Law can 
uly 1718. d "ad 
in Dom. Proc. prove any Fraud in obtaining it, the Jury ought to find 
againſt the Will; for Fraud is in this Caſe examinable 
at Law, and not in Equity. 

By the Statute of Frauds, a Will executed as before 
mentioned, ſhall continue in Force until the ſame be 
burnt, cancelled, torn or obliterated by the Teſtator, or 
in his Preſence, and by his Directions and Conſent, or 
unleſs the ſame be altered by ſome other Will or Codicil in 
Writing, or other Writing of the Deviſor, ſigned in thePre- 
ſence of three or more Witneſſes declaring the ſame, 

Onyons «nd If a Man deviſe his Land to A. and then make a ſe. 

Tyrer. cond Will, and deviſe it to B. and upon that cancel the 

F. W. 348. firſt Will by tearing off the Seal; if the ſecond Will be 
not good as a Will to paſs the Land to B. (the Witneſſes 
not having ſigned it in his Preſence) it will be no Revoca- 
tion; neither will the tearing off the Seal, becauſe no 
ſelf-· ſubſiſting independent Act, but done from an Opi- 
nion that the ſecond revoked it. 

Glazier (ex A. deviſed to B. and afterwards made another Will, 


dem.) v. Gla- and thereby deviſed to C. and expreſsly revoked all for- 


il we z. mer Wills. At the Teſtator's Death, both Wills were 
s MS. Notes found amongſt his Papers; the firſt uncancelled, but the Seal 
* and Name torn off from the laſt. The firſt is a good Will: 
For one Will cannot be a Revocation of another, till it be- 
comes a perfect Will, which is not till the Teſtator's Death, 
and at that Time the laſt Will did not exiſt. 
L4. Lincoln's And note; There are many other Ways of revoking 
r a Will than what are mentioned in the Statute; as by 
Marin % S., levying 2 Fine of the Land deviſed: So if the Deviſor 
artin and Sa- a 
vage, 1740. marry and make a Settlement on the Iſſue, reſerving the Fee 
| in himſelf, though hefifterwards die without Iſſue, Ec. 
Selwin «nd Sel- But where Tenant in Tail by Bargain and Sale con- 
wil: 3* G. vey to J. S. in Fee in order to make him Tenant to the 
„ Præcipe in a common Recovery, the Uſe of which was 
declared to him in Fee, and 8th June (Trinity Term be- 
ginning the 7th) made his Will, and afterward a Writ of 
Entry was ſued out returnable in Qyind. Tr. (17th Tune) 
, and the Recovery ſuffered; it was holden that the Land 
paſſed by the Will; and the Reaſon ſeems to have been 
that the Deed and Recovery make only one Conveyance, 
Darley v. Dar- of which the Deed is the moſt ſubſtantial Part, and there- 


tey C. B. : 
Tia. } Geo. 3 fore to it every ſubſequent Part muſt refer. But a 9 
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Revocation, 
We muſt next conſider where Razures and Interlinea- 
tions, and where breaking off the Seal avoids a Deed. 
Formerly, if there were any Razure or Interlineation, 10 Co. 92. 
the Judges determined upon the Profert or View of the 
Deed, whether the Deed were good or not : But when 
Conveyances grew ſo voluminovs, ſuch vaſt Room was 
left for the. Miſprifion of the Clerk, that the Courts 
thought it neceſſary not to diſcharge a Deed razed or in- 
terlined as void, upon Demurrer, but referred it to the 
Jury, whether the Deed thus razed or interlined were the 
individual Contract delivered by the Party. 
If a Deed be altered by a Stranger in a Point not ma- 11 Co. 27. 
terial, this does not avoid the Deed, but otherwiſe, if it 
be altered by a Stranger in a Point material; for the Vit. 
neſſes cannot prove it to be the AQ of the Party where 
there is any material Difference, but an immaterial Alte. 
ration does not change the Deed, and conſequently the 
Witneſſes may atteſt it without Danger of Perjury. But 
if the Deed be altered by the Party himſelf, though in 
Point not material, yet it avoids the Deed; for the Law 
takes every Man's own A& moſt ſtrongly againſt himſelf. 
If there be ſeveral Covenants in a Deed, and one of 11 Co, 28. b: 
them be altered, this deſtroys the whole Deed; for the 
Deed cannot be the ſame, unleſs every Covenant of 0 
which it conſiſts be the ſame alſo. 
If there be Blanks left in an Obligation in Places ma- 2 R. Ab. 29. 
terial, and filled up afterwards by Aſſent of Parties, yet 
iz the Obligation void, for it is not the ſame Contract 
that was ſealed and delivered. — As if a Bond was made 
to C. with a Blank left for his Chriſtian Name, and for 
his Addition, which is afterwards filled up.—But if A. vent. 185. 
with a Blank left after his Name, be bound to B. and after 
C. is added as a joint Obligor, yet this does not avoid the 
Bond, for it does not alter the Contract of A. who was 
bound to pay the whole Money before ary ſuch Addition. 


Tt has been ſaid that where a Thing lies in Livery, a Palm. 403. 


Deed formerly ſealed may be given in Evidence, though 405. 
the Seal be afterward broken off, for the Intereſt paſſed 
by the act of Livery : So, they ſay, if the Conveyance g Mod. 278. 
were made by Leaſe and Releaſe, and the Uſes were Mod. 11. 
once executed by the Statute, they do not return back - 
2ain by cancelling the Deed : But it is ſaid, if a Man; Bull. 79. 
ſew a Title to a Thing lying in Grant, there he fails if 
the Seal be torn off, for a Man cannot ſhew a Title to 
the thing lying in ſolemn Agreement but by ſolemn Agree- 

8 ment, 


7 
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ment, and there can be no ſolemn Agreement without Nee 
Seal. However, it may well be doubted, whether this Nit, 
Diſtinction will hold. In Pam 403. it was holden, that 
a Decd leading the Uſes of a Recovery was good Fvi. “ 
dence of ſuch Uſes, though the Seals were torn off, it {Were 
being proved to have been ſo done by a young Boy: And Ag. 
I take it that in any Caſe a Deed ſo proved would be Evi- ¶ bec 
; Cn. 23, dence to be left to a Jury. But perhaps there may be a Ha 
3 Bull. 79- Difference where the Iſſue is directly on the Deed, and Pat 
where the Deed is only given in Evidence to prove an- Noc 
other Iſſue, On Non cft faftum, producing a Deed with. Nute 
6ut Seal would not prove the Iſſue, however they might {Whol 
account for the Seal being torn off: But on Not Guilty in Net 
Ejectment, a Deed might be given in Evidence without be: 
Seal, and in Caſe they proved the Seal torn off by Acci. Hub. 


| dent, the Jury ought to find for the Party. 1 
Cr. Fl. 110. If an Obligation were ſealed when pleaded, and after JW" 
gre Iſſue joined the Seal were torn off, yet the Plaintiff ſhall A 


recover his Debt, becauſe the Deed when proffered to n 
the Court was in the Cuſtody of the Law, and therefore Pen 
* the Law ought to deſend it; beſides the Truth of the 
Plea which 1s to be proved mut have relation to the 
2 Inf. 6576. Time when the Iſſue was taken.—Tf the Seal of a Deed 
be broken off in Court, it ſhall be there inrolled for the 
Benefit of the Parties. 

« C5. 23. If there be a joint Contract or Obligation, and the Seals 
: OD mg of one of the Ohbligors be torn off, it deſtroys the Obli- 
2 Show. 28, 29. gation; but if they be ſeverally bound, the Obligation 
Ma: ch, 125. continucs as to the other whoſe Seal was not torn off, 
becauſe they are feveral Contracts. But if two len be 
jointly and ſeverally bound, and the Seal of one of them 
be torn ofl, this is a Diſcharge of the other, for the 
Manner ct the Obligation is deftroyed by the AQ of the 
| Obligee; and therefore that is, according to the Rule cf 
Law, which conttrues every Man's own Act moſt ftrong]y 

againſt himſelf, a Diſcharge of the Obl:gation itſelf. 
There is now by AQ of Parliament a further Requi- 
ſte to a Deed than heretofore, and that is the Stamps. 
One by the 5 V. M. c. 21. which commenced 28 
June 1694; a ſecond by an Act commencing 1 Aug 
1698 5 A third by 12 An. ſt. 2. c. 9. commencing 2 Auguſt 
1714; and a fourth by 30 G. 2. commencing 5 Ju. 
1757: and theſe Stamps have been frequently the Means 
of detecting Forgeries; for the Stamp-Office have lecret 
Marks on the Stamps, which from Time to Time ate 
varied; ſo that where a Deed is forged of a Date antc- 


cedent, 
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ce dent, it may eaſily be diſcovered by Stamps being upon 
not in Uſe at the Time it bears Date. 

A written Agreement in theſe Words, “ A doth let and Proffor v. Phil- 
« ſell to B. for the Term of three Years,” Sc. was of- 1 
ſeted in Evidence in an Action of Aſſumpſit on a ſpecial 1765. cor. 
Agreement. The Defendant objected to its being read, Perrot. 
becauſe it was a Leaſe and was not ſtamped. For the 
Plaintiff it was ſaid this was only a Memorandum of a 
Parol Leaſe, which being for three Years only is good as 
ſuch, and that the Statute in uſing the Words“ Inden- 
ure Leaſe or Deed Poll” meant only Deeds. But it was 
holden that though a Parol Leaſe for three Years is good, 
et if a Man through Caution will reduce it into Writing, 
he muſt pay for the Stamp : Otherwiſe the Court are in- 
hibited from receiving it in Evidence. 

To come now to other private written Evidence that is 
not under Hand and Seal. | 

And firſt of Notes ; they are either ſuch as paſs acord- 
ng to the Cuſtom of Merchants, or that paſs between 
Party and Party. 

Merchant's Notes are in Nature of Letters of Credit 
paſſing between one Correſpondent and another in this 
form,“ Pray pay to J. S. or Order, ſuch a Sum, Wit- 

„ nels my Hand, J. N.“ Now if the Correſpondent ac- 
cept the Note he becomes chargeable in a ſpecial Action 
n the Cuſtom. | | 

In this Cuſtom there are four Things conſiderable ; 
hrſt, the Bill; ſeconely, the Acceptance; thirdly, the 
Proteſt; fonrthly the Indorſement. 

The Bill is in Nature of a Letter, deſiring the Correſ- 
pondent to pay ſo much Money either at iche, or, as 
they term it, at ſingle, double, or treble Uſance, which 
s commonly at one, two, or three Months, to be com- gk. 131. 
puted from the Date of the Bill; but as ſuch Uſances | 
ary, it is neceſſary for the Plaintiff in his Declaration to 
new what they are, elſe he cannot have Judgment. 

A foreign Bill of Exchange was drawn, payable at 
120 Days after Sight, but when the Bill was preſented | 
or Acgeptance, that was refuſed ; upon which an Action Bright v. Pur- 
2 immediately brought againſt the Drawer, without [ie Tondons 
rating till the Expiration of the 120 Days. On the q, p54 
rial the Defendant objected that he was not liable till 
e Expiration of the 120 Days, and offered to call Evi- 
lence to prove that the Cuſtom of Merchants was ſuch. 
but Lord Mansfield ſaid the Law was clearly otherwiſe, and 
efuſed to hear the Evidence: So the Plaintiff recovered. 

Though regularly there ought to be three Perſons con- 6 Mod. 29. 
ned in a Bill of Exchange, yet there may be only two; 
2 as 
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28 if 4. draw in this Manner, © Pray pay to me or my 
Order, Value received by myſelf.” 

The Acceptance is giving Credit to the Bill ſo far as to 
make the Acceptor liable, and to truſt for a Repayment 
to his Correſpondent. 

Salk. 126. In the Caſe of two Joint Traders, the Acceptance of 
the one will bind the other; bit if ten Merchants employ 
one Factor, and he draw a Bill upon them all, and one 
accept it, this ſhall only bind him and not the reſt, 

A ſmall Matter amounts to an Acceptance, as ſaying, 
“ Leave the Bill with me and I will accept it,” for it u 
giving Credit to the Bill, and hindering the Proteſt ; but 
if the Merchant ſay, © Leave the Bill with me, and | 
& will look over my Accounts between the Drawer and 
« me, and call To-morrow, and accordingly the Bil n 
„ ſhall be accepted.” This is no Acceptance, becauſe 

: it depends upon the Balance of Accounts. 

Moorv. Whithy, A Bill was drawn as follows, ** To Mr. R. Whithy ; Sit, 5 

RG G.3- 6 pleaſetopay Mr. Scot or Order 3ol. Tho, Newton,” Sat 

SIN indorſed it to the Plaintiff, who preſented the Bill to the 
Drawee for Acceptance, and the Defendant (the Drawee) N 
underwrites thus—** Mr. Jacbſou, pleaſe to pay this Note, I , 
% and charge it to Mr Newton's Account. R. Whithy,” : 
It was inſiſted that this was no Acceptance, for the De- 
tendant did not mean to become the principal Debtor. It 
was only a Direction to fack/on, to pay 30l. out of a pat. 
ticular Fund; and if there were no ſuch Fund, the Mo- * 
ney was not to be paid. But per Curiam, the Underwriting I Ale 
is a Direction to Jackſon to pay the Sum; and it ſignif; 
not to what Account it is to be placed when paid: That he 
is a TranſaQtion between them two only; and this 5 N. 
clearly a ſufficient Acceptance. Re 
Smith and Scar. An Acceptance may be qualified, as to pay Half in h, 
E 14G-% Money and Half in Bills. So to pay when Goods ſen I N. 
Ser. 1184. by the Drawer are ſold: But he to whom the Bill is due * 
Str. 64. may refuſe ſuch Acceptance, and proteſt the Bill, ſo as 0 1 
charge the Drawer. The Proof of the Acceptance b Rec 
ſufficient Acknowledgment on the Part of the Accepto,W., « 
who muſt be ſuppoſed to know the Hand of his Correſ,. * 
pondent; therefore in an Action againſt the Accepts, AR 
the Plaintiff ſhall not be put to prove the Hand of th, 
Drawer; however, Proof of the Acceptance will not be pur 
concluſive Evidence againſt the Acceptor, if he can pro!? 
the Contrary. | 
The Proteſt is made before a Notary Public, in Cale 
of Non-acceptance or Non- payment, to whoſe Proteſti e 
tion all Foreign Courts give Credit; and the Proteſt | 
Evidence that the Bill is not paid ; but in England th | 
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muſt ſhew the Bill itſelf as well as the Proteſt, becauſe 
the whole Declaration muſt be proved. 

When the Bill is returned proteſted, the Party that 
draws the Bill is obliged to anſwer the Money and Dama- 
ces, or to give Security to anſwer the ſame beyond Sea, 
within double the Time the firſt Bill run for. | 

In Caſe of foreign Bills of Exchange tne Cuſtom is, 
that three Days are allowed for Payment, and if not paid 
on the laſt Day, the Party ought to proteſt the Bill and 
return it, and if he do not, the Drawer will not be 
chargeable ; but if the laſt of the three Days be a Sunday, 
6r great Holiday, he ought to demand the Money on the 
ſecond Day, and if not paid, proteſt it on the ſame Day, 
otherwiſe it will be at his own Peril. | 

If the Indorſee accept any Part of the Money from the 
Acceptor, he cannot afterwards reſort to the Drawer for 
the Remainder of the Money, unleſs he give timely No- 
tice to the Drawer that the Bill is not duly paid: For 
where a Man takes a Part of the Money only, and does 
not apprize the Drawer that the Whole is not paid, he 


gives a new Credit for the Remainder. But where timely Johnſon v. 
Notice is Fn that the Bill is not duly paid, the receiv- ;| 
0 


ing Part of the Money from an Acceptor or Indorſor, 
will not diſcharge the Drawer or other Indorſers: For it 
is for their Advantage that as much ſhould be received 
from others as may be. 

If a Bill be left with a Merchant to accept, he to 
whom it is payable, in caſe it be loſt, is to requeſt the 
Merchant to give him a Note for the Payment — 
to the the Time limited in the Bill ; otherwiſe there mu 
be two Proteſts, one for Non-payment, the other for 
Non-acceptance. 

A. draws a Bill on B. and B. living in the Country, C. 
hs Friend accepts it, the Bill muſt not be proteſted for 
Non-acceptance of B. and then C.'s Acceptance ſhall 
bind him to anſwer the Money. 

If the Drawee indorſe the Bill over to another, the 
Receiver has not only the original Credit of the Drawer 


at Stake, and that of the Acceptor of the Bill, if ac- Carth. 466. 


cepted, but alſo of the Indorſer, and he may have an 
Aion againſt either; but a bill of Exchange cannot be 
aligned over for a Payment in Part, ſo as to ſubject the 
Party to ſeveral Actions. 
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1 Raym. 743- 


enyon, C. R. 
. 60. 


A. drew a Bill of Exchange in the Weſt-Indies, on T. Goodftrey and 


Letter 


ks 


J London, at ſixty Days Sight, to V. or Order; W. in- 3 Weſt. 
dorſed to G. who preſented the Bill to T. who refuſing, *'* * 

. noted it for Non-acceptance, and at the End of ſixty 

Ways proteſted it for Non-payment, and then wrote a 
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Letter to A. and alſo to his Agent in the Heſſ-VIndies, ac. 
quainting them that the Bill was not accepted. In an 
AQion brought againſt A. by G. on this Caſe he was non- 
ſuited, for by not ſending the Proteſt for Non-acceptance, 
he made himſelf liable. The Uſe of Noting is, that it 
ſhould be done the very Day of Refuſal, and the Proteſt 
may be drawn any Day after by the Notary, and be 
dated of the Day the Noting was made. 
It was doubtful whether Inland Bills of Exchange 
were within this Cuſtom of Merchants, but by g & 11 
V. z. c. 17. and 3 & 4 An. c. 9. they are put upon the 
ſame Foot with foreign Bills; and though they require 
the Acceptance to be in Writing, in order to charge the 
Str.,1c000 Drawer with Damages and Cofts, yet there is a Provito 
that it ſhall not extend to Diſcharge any Remedy againſ: 
the Acceptcr, ſo that an Action will ſtill lie on a Parol 
Acceptance. 
By the 3& 4 An. c. 9. All Notes in Writing, that 
ſhall be made and ſigned by any Perſon, whereby ſuch 
Perſon promiſes to pay to another or his Order, or unto 
Bearer, any Sum of Money mentioned in ſuch Note, 
ſhall be taken and conſtrued to be, by Virtue thereof, 
due and payable to ſuch Perſon to whom the ſame is made 
8 ; and every Note made payable to any Perſon or 
is Order, ſhall be aſſignable or indorſable over, and the 
Perſon to whom ſuch Sum of Money is by ſuch Note 
made payable, may maintain an Action for the ſame; 
and any Perſon to whom ſuch Note is indorſed may main- 
tain his Action for the ſame, either againſt the Perſon who 
ſigned ſuch Note, or againſt him that indorſed it; and in 
every ſuch Action the Plaintiff ſhall recover his Damage: 
and Coſts, | 
1 Str. 629. There are no preſcribed Forms of theſe Promiſſory 
2 Raym. 1396. Notes, and therefore whatever imports an abſolute Pro- 
miſe to pay will be ſufficient ; as a Promiſe to be account- 
Baldwin's Caſe, able to J. S. or Order, But a Promiſe to pay on an in- 
— Fea certain Contingency, depending perhaps on the Will of 
the Drawer, is not within the Act, becauſe it will not 
anſwer the Intent; nor within the Words which import 
an abſolute Promiſe to pay ; and therefore a Promiſe to 
2 pay upon his Marriage is not good; but a Promiſe to pay 
Str. 22. on a Return cf a Ship has been holden good, becauſe it 
2 Raym. 1396. reſpects Trade. So a Promiſe to pay, or do another Act, 
Bib 11. bas been holden not to be within the Act; as a Promiſe 
C. . to pay, or deliver the Body of J. S. So a Promiſe to 
* Str. 271. pay, if his Brother did not, is not within the AQ, for 
Vanlute, E. the fame Reaſon of Incertainty. So a Promiſe to pay Mo- 
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ney and do ſome other Thing, Ex. gr. deliver a Horſe, 
is not within the Statute, So a Promiſe to pay three Hun- 
dred Pounds to B. or Order, in three good Eaſt- India 
Bonds, 1s not a Note within the Statute. But a Promiſe ,. F 
to pay on the Death of another, as that is a Contingency ee 
which muſt happen, will be good. Mic. 18 G, 2. 
A Note payable to an Infant, when he ſhould come of 2 1 
Age, viz. June 12, 1750, was holden to be within Statute. = 
A Bill payable to a Man's Order is payable to himſelf, 1 Salk. 130. 
and he may bring an Action, averring he made no Order. 
A Note payable to a Feme Sole or Order, who mar- Str. 516. 
ries, can only be indorſed by the Huſband. 
So likewiſe ſuch Note may be indorſed by an Executor Sir. 1260. 
or Adminiſtrator, | | 
In an Action by the Indorſee againſt the Drawer, upon Heming and 
Nin Aſſumpfit the Plaintiff proved the Drawer's Hand, N 
and that when the Note with the Indorſement was nenn 
to the Indorior, he acknowledged it was his Hand-writing, 
but this was holden not ſufficient to charge a third 
Perſon. 2 
There is a Diſtinction between a Note payable to B. 
or Order, and to B. or Bearer; in the firſt Cale, in an 
Action againſt the Indorſor the Plaintiff muſt prove a De- 
mand on the Drawer, but not in the laſt, for there the 
Indorſor is in Nature of an original Drawer. In the firſt Wimore 424 
Caſe, if the Indorſee give Credit to the Drawer, without Young, per 
Notice to the Indotor, it will diſcharge him: So re- N 2 
ceiving Part of the Money from the Drawer will for ever Kellock ard 
diſcharge the Indorſor ; for by ſuch Receipt the Indorſee Robinſon, H. 
has made his Election to have his Money from the — 
Drawer. ; 
A Caſh Note on a Banker, payable to he Ship Fortune Grant v. 
er Bearer, is a good and negotiable Bill of Exchange, ND 
and the Bearer may maintain an Action on it in his cwn Burr. 5 Je 
Name: Or he may recover on it in an Action for Money - 
had and received to his Uſe. But in either Caſe he muſt 
prove that he got the Bill fairly, and band fide, 
If the Indotſor have paid Part of the Money, that will Str. 1246 
diſpenſe with the Neceſlity of proving a Demand on the 
Drawer. VS, 


In an Action againſt the Indorſor the Plaintiff need not Salk. 127. 


prove the Drawer's Hand, for if it be a forged Bill, yet 


the Indorſor is liable. Truby and 
The Indorſee muſt give a reaſonable Notice to the In- Pelafountain 
dorſor in convenient Time upon Default of Payment by M. 2 G. 2. per 
th D 4 P f . . F 2 7 D f Raym, at G. 
e Drawer; but Proof of making Fnquiry alter Defen- 759 


dant, 1087, S. P. 
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dant, who could not be found, will be ſufficient to excuſe 


the giving ſuch Notice, unleſs the Defendant can prove he 


Dexlaux and 
Hood, 7 Feb, 
1762. at G. 

Hall, tamen 


Quzre. 


dorſor, and ſaid there were no 


Collet and 
Griffith, H. 2. 
G. 2. G. Hall. 


Str. 674. 


Snelling and 
Briggs at 
Reading, 1741. 


Str. 1188. 


Robinſon and 
Bland, Tr. 
34 G. 2. 


was to be found. 

In an Action againſt the Indorſor of a Note of Hand, 
where the Note was due the fifth, and there was no De. 
mand on the Drawer till the eighth, and no Notice to the 
Indorſor till the nineteenth : Mr. Juſtice Deniſon thought 
the Plaintiff had not made Uſe of due Diligence either in 
demanding the Money, or in giving Notice to the In- 

ays of Grace on a Note 
as there are on a Bill of Exchange ; but the Jury ſaid it 
was commonly underſtood that there were three Days of 
Grace, and therefore thought the Demand was made in 
Time ; but the Judge ſaid the Law was otherwiſe, and 
directed them to find for the Defendant. 

In an Action againſt the Indorſor, Lord Raymend would 
not allow the Defendant to give in Evidence, that the Plain- 
tiff deſired him to indorſe the Note to enable him to bring 
an Action againſt the Drawer, but declared he would not 
ſue the Defendant. But where the Action was brought 
by the Drawee againſt the Drawer, the Defendant was 
let in to ſhew it was delivered as an Fſcrow, wiz. as 2 
Reward in Caſe he procured the Defendant to be reſtored 
to an Office, which it being proved he did not effect, 
there was a Verdict for the Defendant. 5 

And it ſeems a reaſonable DiſtinQtion which has been 
taken between an Action between the Parties themſelves, 
in which Caſe Evidence may be given to impeach the 
Promiſe and an AQtiion by or againſt a third Perſon, vix. 
an Indorſee or an Acceptor. 

Where the Defendant borrowed Money of J. S. who 
lent it knowingly to game with, and aſſigned the Note for 
a valuable Conſideration to the Plaintiff, who had no 
Notice, yet it was holden void by 9 Ann. c. 14. 

Sir John Bland gave a Bill of Exchange to Robinſon for 
6721. viz. 300l. lent at the Time and Place of Play, and 
3721. loſt. The Play was very fair, and there was not 
any Imputation on Robinſon's Behaviour. He brought an 


Aion of Aſſumpſit againſt Sir John's Repreſentative on 


the Bill of Exchange, and alſo for Money lent. Upon 
a Caſe reſerved, the Court held that he ſhould not re- 
cover on the firſt Count, the Bill of Exchange being 
void by 9 Ann. But they held as to the ſecond Count, 
though no Action could be maintained for Money won at 
Gaming, the Statute prohibiting any Recovery upon 4 
e ö . gaming 
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ſe aming Conſideration, yet as to the Money lent the 
ie — only avoids the Security, and not the Contract, 
which when fair is good, and therefore gave Judgment 
d, for the Plaintiff for 300. In the ſame Caſe it was made 
e. a Queſtion, whether the Plaintiff ſhould recover any, 
he and what Intereſt. As to the firſt, the Court ſaid, that 
ht though the Security were void, yet he had agreed to pay 
in Intereſt. As to the ſecond, though the Practice had 
n- been to ſtop Intereſt at the bringing of the Action, yet 
te they held the Plaintiff entitled to Intereſt to the Time 
it of the Judgment, and ſaid, the Court ought always to 
of give Intereſt to the Verdict at leaſt. 
in Though it be ſufficient for the Plaintiff in an Action on Guichard v. 
nd a Note of Hand to prove the Note to have been given by Roberts, Mic. 
the Defendant, yet the Defendant will be at Liberty to* *3* TR 
ald ſhew it was given on an illegal Conſideration, and fo 
in- avoid the Lien of it. ; 
ng Where in the Declaration the Indorſement was ſet out E. 6 G. 2 
not to be for Value received, but being produced, had it not : 
ht Lord Chief Juſtice Eyre allowed the Indorſement to be 
vas filled up in Court, notwithſtanding the Caſe of Clements. 
32 and Jenkins, P. 3 G. 2. was cited, where Lord Raymond 
red refuſed to let it be done. ä 
ct, But a bare Indorſement of a Name transfers no Pro- str. 1103. 
Need and therefore where the Plaintiff produced the 
en ote with his own Name indorſed, Lee Chief Juſtice, 
ies, ſuffered him to ſtrike it out. 
the A Note payable to B. or Order, was indorſed thus, Cited by Mr. 
Vi, « Pray pay the Contents to C.“ In the Declaration the 3 * 
Indorſement was ſet out as payable to C. or Order; at the i. 4 G. 4. 
ho Trial it was objected there was a Variance; but the 
ſor Court held that, as the Note was in its original Creation 
no indorſable, it would be ſo in the Hands of the Indorſee, 
though not ſo expreſſed in the Indorſement, and therefore 
for in Subſtance it was agreeable to the Count, and therefore 
and no Variance. 
not [ have already ſaid, that if the Indorſee give Credit to Sir J. Hankey 
ran W the Drawer, without Notice to the Indorſor, it will diſ- v. Trotman, 
on charge him; it is therefore to be ſeen what ſhall be cons 2% 196% 
pon ſtrued a giving of Credit; and not demanding the Money 
re- of the Drawer in a reaſonable Time, 1s giving Credit. 
eing What ſhall be deemed a reaſonable Time muſt depend 
unt, upon the Circumſtances of the Caſe: However, it may 
nat not be improper to ſhew what in general has been deemed 
n 2 a reaſonable Time. 
ning In Mainwaring and Harriſon the Caſe was, upon the 1 Str. 508. 


17th 


Str. 1175. 


Salk. 132. 


Anſon and 
Bailey, Mic. 


1748, G. H. 
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17th of September, being a Saturday, about two in the 
Afternoon, the Defendant gave the Plaintiff a Goldſmith's 
Note, who paid it away the ſame Day to J. S. The 
Goldſmith paid all that Day and all Monday. J. S. came 
on Tueſday, but then Payment was ſtopped ; upon which 
the Plaintiff paid back the Money to J. S. and aſked it 
of the Defendant, who refuſed, upon which the Action 
was brought; the Chief Juſtice leſt it to the Jury, who 
would have found it ſpecially, but he would not let them, 
ſaying it was a Matter proper for their Determination; 
upon which they gave a Verdict for the Defendant, and 
held there was Laches in J. S. ſaying they were all agreed 
that two Days was too long. 

So where Chitty had given the Eaſt-India Company a 
Note on Caſwell at Eleven in the Morning, they did not 
ſend it for Payment till Two o'Clock the next Day; and 
it was holden that they had made it their own by their 
Laches. 

In Hill and Lewis, the Defendant indorſed to Z. who 
the ſame Day indorſed to the Plaintiff, who afterward the 
ſame Day received Money upon other Bills of the ſame 
Banker, and might have received the Money upon the 
Bill in Queſtion, if he had demanded it. The Night fol- 
lowing the Banker broke, andthe Jury upon Conſideration 
(it being left to them by the Lord Chief Juſtice) found for 
the Plaintiff, 

The Defendant having a Promiſſory Note, payable to 
him or Order two Months after Date, indorſed it to the 
Plaintiff, who ſent his Servant to the Drawer for the Mo- 
ney, who ſaid the Deſendant had promiſed not to indorſe 
the Note over without acquainting him ; that he had not 
ſo done, and therefore he was not prepared to pay it, but 
promiſed Payment in three or four Days; and in like 
Manner put him off from Time to Time. After three 
Weeks the Plaintiff wrote to the Defendant (not having 
ſooner learned his DireQtion, though it was proved he 
ſooner enquired after it, and was told where he might 
learn it) that Smit#'s Note was not paid; that he had 
often promiſed Payment, but had alledged, that the De- 
fendant promiſed not to make Uſe of it without acquaint- 
ing him firſt: Smith became a Bankrupt; the Plaintiff 
writes a ſecond Letter; the Defendant anſwers, that 
when he comes to Town he will ſet that Matter to rights; 
upon this Evidence the Jury gave a Verdict for the Plain- 
tiff, notwithſtanding it appeared Smith continued ſolvent 


three Weeks, and paid above a hundred Pounds in 3 
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A Bill was drawn by the Defendant upon H. for Work Chamberlayne 
done by the Plaintiff on the Defendant's Farm, in the © B. . 1. 
Poſſeſſion of H.— The Plaintiff did not give Notice to the G. 3. 
Deſendant, that the Bill was not paid till three Months 
aſter it was drawn: And after a Verdict for the Plaintiff, 
the Court granted a new Trial; holding this to be ſuch a 
Laches as diſcharged the Defendant. 

The Defendant had a Note of ſixty Pounds of one Bank of Eng- 
Bellamy, a Goldſmith, payable to him or Bearer at a Day land v. 
then to come, about a Week before which he diſcounted — 4 
it at the Bank without indorſing the Bill; Bellamy, about Salk. MSS. 
two Months after, broke without having paid the Bill, 
upon which the Bank brought Aſſumpſit for Money lent, 1 Raym. 442. 
and upon this I.vidence obtained a Verdict; but the ' 
Court granted a new Trial, holding it to be a Verdict 
azainſt Law; for it the Owner of a Bill, payable to 
Bearer, deliver it for ready Money paid down for the 
ſame, and not tor Money antecedently due, or for Money 
lent on the ſame Bill, this is ſelling the Bill like ſelling of 
Tallies, Sc. But if there be an Indorſement thereon, 
the Indorſee may have Remedy on that Indorſement, pro- 
vided he demanded the Money in a convenient Time. 

As the Intent of the 3 & 4 An. was to put promiſſory 
Notes upon the ſame Footing with Inland Bills of Ex- 
change ; all that has been before ſaid in regard to pro- 
miſſory Notes is applicable to ſuch Inland Bills. How- Heylin's. 
ever the Analogy between Promiſſory Notes and Bills of mien, 


Exchange ſhould be attended to, in order the better to "Wo — 


underſtand the Caſes. Whilſt the Promiſſory Note con- 
tinues in its original Shape, there is none: But when the 
Note is indorſed the Reſemblance begins; for then it is 
an Order to pay the Money to the Indorſee, and this is 
the very Definition of a Bill of Exchange : Therefore the 
Indorſee, before he brings an Action againſt the Indorſor 
of a Promiſſory Note, ought to demand the Money of 
the Drawer : but it muſt be made on the Drawee before 
an Action is brought againſt the Indorſor of a Bill of Ex- 
change; and no Inquiry need be made after the Drawer. 

It may be proper further to take Notice, that 9 & 10 
V. z. c. 17. gives Power of proteſting any Inland Bill of 
Exchange of five Pounds or upwards, (in which is ac- 
knowledged and expreſſed the Value to be received ;) but 
this Act has no Effect, unleſs the Party on whom the 
Bill was drawn, accept it by underwriting ; therefore by 
the 3& 4 An. c. 9. the ſame Power is given in Caſe the 


Party refuſe to accept it, with Proviſo that no Proteſt 
| ſhall 


Salk. 126. 
Rayin. 872. 


Hil. 18. G. 2. 
per C. B. 


Str. 1149. 


29 Car. 2. c. 3. 
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ſhall be — unleſs the Bill be drawn for twenty 


Pounds or upwar 

It has been holden upon theſe Statutes, that in declar- 
ing upon an Inland Bill a Proteſt need not be ſet forth, as 
it muſt upon a Foreign Bill, for the Statute does not take 
away the Plaintiff's Action for Want of a Proteſt, but 
only deprives him of Damages or Intereſt. 

But if any Damages accrue to the Drawer for want of 
a Proteſt, they ſhall be born by him to whom the Bill is 
made, and if, in ſuch Caſe, the Damage amount to the 
Value of the Bill, there ſhall be no Recovery. 

It is not neceſſary to ſet forth the Cuſtom in an Action 
upon a Bill of Exchange, for Lex Mercatoria efi Lex 
Terre; and if he ſet it forth, and do not bring his Caſe 
within it, yet if by the Law Merchant he have Right, 
the ſetting forth the Cuſtom ſhall be rejected as Sur- 
pluſage. 

If A. write his Name on the Back of the Bill, and ſend 
it to F. S. to get it accepted, which is done accordingly. 
A. may, notwithſtanding, bring an AQtion againſt the 
Acceptor, for J. S. has it in his Power to act either as 
Servant or Aſſignee; for he may Witneſs his Election by 
filling up the Blank over the Name to receive it as Indor- 
ſee, or by omitting it, a& only as Servant. 

Note; In a Writ of Enquiry before the Sheriff, on a 
Judgment by Default in an Action on a Promiſſory Note, 
the Plaintiff muſt prove his Note the ſame, as if the De- 
fendant had pleaded Nen Aſſumpſit; though in Debt on 
Bond and Judgment by Default it is otherwiſe. —Yet in 
Bevis verſus Lindſell, Hill. 14 G. 2. the Court of K. B. 
held, that on executing a Writ of Enquiry on Judgment 
by Default in Aſſumpſit upon a Promiſſory Note, it was 
not neceſſary to produce the ſubſcribing Witneſs, for the 
Note being ſet out in the Declaration is admitted, and 
the only Uſe of producing it is to ſee whether any Money 
is indorſed to be paid upon it; it muſt therefore be proved 
to be his Nate, which may be by proving his Hand. 

By the Statute of Frauds, ſeveral 'Things muſt be 
evidenced by Writing, of which before that Statute parol 
Evidence had been ſufficient. 

I. All Leaſes, Eſtates, Intereſt of Freehold, or Term 
of Years, created by Parol, and not put in Writing and 
ſigned by the Parties making the ſame, or their Agents 
thereunto lawfully authorized by Writing, ſhall _ = 

fect 


* 
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Effe& of Eſtates at Will only, except Leaſes not exceed- 
ing three Years from the making, whercupon the Rent 
lived amounts ta Two Thirds of the improved Value, 
and that no ſuch Eſtate or Intereſt ſhall be granted or ſur- 
rendered but by Deed or Note in Writing. 
2. All Declarations and Aſſignments of Truſts ſhall be 
roved by ſome Writing ſigned by the Party, or by his 
Jaſ Will, except Truſts ariſing, transferred or extinguiſh- 
ed by Implication of Law. 
23. It is enacted, That no AQtion ſhall be brought 
whereby to charge any Executor or Adminiſtrator upon 
any ſpecial Promiſe, to anſwer Damages out of his own 
Eſtate; or whereby to charge the Defendant upon any 
ſpecial Promiſe to anſwer for the Debt, Default, or Miſ- 
carriage of another, or to charge any Perſon upon any 
Agreement made upon Conſideration of Marriage, or 
upon any Contract or Sale of Lands, Tenements or He- 
reditaments, or any Intereſt in or concerning them, or 
upon any Agreement that is not to be performed within 
the Space of one Year from the making thereof, unleſs 
the Agreement upon which ſuch Action ſhall be brought, 
or ſome Memorandum or Note thereof, ſhall be in 
Writing, ſigned by the Party to be charged therewith, 
or by ſome other Perſon by him thereunto lawfully autho- 
rized. And that no Contract for the Sale of Goods, 
Wares and Merchandize, for the Price of ten Pounds 
Sterling or upwards, ſhall be allowed to be good, except 
the Buyer ſhall accept Part of the Goods ſo ſold, and 
actually receive the ſame, or give ſomething in Earneſt 
to bind the Bargain, or in Part of Payment, or that ſome 
Note or Memorandum in Writing of the ſaid Bargain be 
made, and ſigned by the Parties to be charged, or their 
Agents thereunto lawfully authorized, 
Upon this Clauſe it has been holden, that the Plaintiff « Raym. 450- 
need not in his Declaration ſhew any Note in Writing, 
but it will be ſufficient for him to produce it on the Trial; 
but if ſuch Promiſe be pleaded in Bar of another Action, 
it muſt be ſhewn to be in Writing, ſo that it may appear 
to be ſuch a Contract on which an AQtion will lie. 
The Defendant beſpoke a Chariot, and when made 
refuſed to take it: In an Action for the Value, Pratt 
Ch, J. held this not to be a Caſe within the Statute, 
which relates only to Contracts for the actual Sale of 
Goods, where the Buyer is immediately anſwerable with- Str. 516. 
out Time given him by ſpecial Agreement, and the Seller 
is to deliver the Goods immediately. 
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The Defendant bought a Lot for more than 10/. at an 
Auction, Catalogues and Conditions of the Sale were 
printed, and the Defendant was the beſt Bidder. The 
AuQioneer wrote the Defendant's Name and the Price 
againſt the Lot in the printed Catalogue by the Order 
and Aſſent of the Defendant. Between the Day of the 
Sale, and the Time for taking the Lot away, the De- 
fendant ſent his Servant to ſee them weighed; which he 
did. The Defendant neglecting to take away the Goods, 
they were re · ſold at a conſiderable Lois; and this Action 
was brought for the Difference, and the Court ſtrongly in- 
clined that Sales by Auction were not within the Statute 
of Frauds, becauſe Multitudes are generally preſent who 
can teſtify the Terms of the Contract. 2. They held 
the Contract was here ſufficiently reduced into Writing, 
and ſigned by an Agent of the Defendant's; for the 
Auctioneer for that Purpoſe was his Agent. 3. They 
held the weighing by his Servant was a Delivery, 4. 
Yates J. held that as the Contract was executory, viz. the 
Lot to be fetched away in fix Weeks, that therefore it 
was not within the Statute. 

Mutual Promiſes to marry are not within this Ac, 
which relates only to Contracts in Conſideration of Mar- 
riage. 

So a Promiſe to pay upon the Return of à Ship is not 
within the Statute, for the Ship by Poſſibility may return 
in a Year. 

So a Promiſe to pay 67. a Year Wages, and to leave 
an Annuity of 16/. per Aunum for Life by Will is not 
within this Act, for it might by Poſſibility be perfected 
within the Year. 

Where the Undertaker only comes in Aid to procure 
Credit to the Party, there is a Remedy againſt both; and 
both are anſwerable according to their diſtinct Engage- 
ments. But where the whole Credit is given to the Un- 
dertaker, ſo that the other Party is only as his Servant, 
and there is no Remedy againſt him; this is not a col- 
lateral Undertaking. Therefore if two come to a Shop, 
and one buy ; and the other to gain him Credit, promiſe 
the Seller, If he do not pay you, I will;“ this is a 
collateral Undertaking, and void without Writing : But 
if he ſay, Let him have the Goods, I will be your 
* Paymaſter;” this is an Undertaking for himſelf, and 
he ſhall be intended the very Buyer, and the other to act 
as his Servant. But if A. promiſe B. that if he will cure 
D. of a Wound, he will ſee him paid; it is only a "_ 

_ 
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miſe to pay, if D. do not; and therefore ouglit to be in 
Writing. However it is impoſſible to lay down any pre- Salk. 27. 
ciſe Rule for the Conſtruction of ſuch Sort of Words, 
but it muſt be left to the Jury to determine, upon the 
whole Circumſtances of the Caſe, to whom the original 
Credit was given. 
Wherever a Perſon is under a moral Obligation to do Watſon 2. 
a Thing, and another does it without Requeſt from him, Toner & al. 
a ſubſequent Promiſe to pay is good, though not in Writ- Tr. om 
ing: As where a Pauper is taken ill, and an Apothecary 
ſent for without the Knowledge of the Overſeers of the 
Poor who attends and cures her, and after the Cure the 
Overſeers promiſe Payment by Parol, this is good; for 
Overſeers are under a moral Obligation to provide for the 
For. 

An AQtion was brought againſt the Defendant and two 5 Mod: 205. 
others, for appearing for the Plaintiff without a Warrant, CG IE 
and the Defendant promiſed that in Conſideration the 
Plaintiff would not proſecute that Action, he would pay 
him 101. and Coſts of Suit. This was holden not within | 

the Statute, But per Holt, if A. ſay, don't go on againſt Ibid. 
B. and I will give you 10/. in full Satisfaction of the 
Action, this would be within the Statute. | 

In Conſideration that the Plaintiff would not ſue A. B. Rothery and 
the Defendant promiſed to pay the Plaintiff the Money ng 2 1 = 
due, viz. 4. in a Week; this was holden to be within“ ag: 
the Statute of Frauds; for no Conſideration laid that the 
Plaintiff had promiſed not to ſue, and if he had, A. B. Comb. 163. 
could in no ſort have availed himſelf of this Agreement, — 
but the Debt is ſtill ſubſiſting, and conſequently, the Pro- 
miſe collateral. | 3 

But where in Conſideration, that the Plaintiff in an Read and 
Action of Aſſault and Battery againſt J. S. would with. Nac Mil g 
draw the Record, and forbear to proceed, the Defendant ? 
promiſed to pay him 300. the Court held this to be a new 1 
Conſideration ſufficient to raiſe a Promiſe and not within J 
the Statute. a 

So if A. promiſe C. that in Conſideration of his doing Pitzg. 302. 
ſome particular Act, B. will pay him ſuch a Sum, A. is the 
principal Debtor, for the Act done is on his Credit, and 
not on B. s 

Many of the Doubts upon this Statute have ariſen by 
making Uſe of the Word collateral! ; which is not a Word 
uſed in the Act of Parliament. The proper Conſideration 
is, whether it be or not a Prorniſe to anſwer for the Debt 
of another; for if it be, though it be upon a new Conſi- 
deration, and therefore ſtrictly ſpeaking, not a collateral 
Undertaking, 
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Undertaking, yet it is within the Statute, and the adding 
to the Promiſe of the Payment of the Debt a Promiſe tv 


pay the Coſts of the Action would make no Difference. 


Note; fer Treby, C. J. a Contract for the Sale of 
Timber growing upon Land is not within the Statute, 
but may be by Parol ; becauſe it is a bare Chattel. 

Upon that Part of the Clauſe which direQs, that no 
Aion ſhall be brought on any Agreement not to be per- 
formed within one Year from the making, unleſs -the 
Agreement be in Writing; it has been holden, that a 
Promiſe to pay Money on the Return of a Ship, which 
happened not to return within two Years after the Pro- 
miſe made, is not within the Statute : For by Poſſibility, 
the Ship might have returned within a Vear; and though 
by Accident it happens not to return ſo ſoon, yet it does 
not bring the Caſe within this Clauſe of the Statute, 
which extends only to Promiſes, where by the expreſs 
Appointment of the Party, the Thing 1s not to be per- 
formed within a Year. 

A Man contraQs to pay 100). on the Day of Marriage, 
this need not be put in Writing, for it depends on a Con- 
tingency, which may, or may not be performed within a 

ear. 

Before we conclude with written Evidence, it is proper 
to take Notice of 75 Fac. c. 12. which enaQts, that the 
Shop-book of a "Tradeſman ſhall not be Evidence aſter a 
Year. However, it is not Evidence of itſelf within the 
Year, without ſome Circumſtances to make it ſo. As it 
it be proved that the Servant who wrote it is dead, and 
that it 13 his Hand-Writing, and that he was accuſtomed 
to make the Entries. So where the Evidence was, that 
the uſual Way of the Plaintiff's Dealings, was that the 
Draymen came every Night 1o the Clerk of the Brew- 
houſe, and gave him an Account of the Beer delivered 
out, which he ſet down in a Book, to which the Draymen 
ſet their Hands, and that the Drayman was dead, and 
this his Hand; it was holden to be good Evidence of a 
Delivery. But where the Plaintiff to prove Delivery, 
produced a Book which belonged to his Cooper, who was 
dead, but his Name ſet to ſeveral Articles, as Wine de- 
livered to the Defendant, and a Witneſs was ready to 
prove his Hand; Lord Chief Juſtice Raymond would not 
allow it, ſaying, it differed from Lord Torringten's Caſe, 
becauſe there the Witneſs ſaw the Drayman ſign the 
Book every Night. 

| Upon an Iſſue out of Chancery, to try Whether eight 


Parcels of Hudſon's Bay Stock, bought in the Name of 


„ — 
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Mr. Lake, were in Truſt for Sir Stephen Evans, his Aſ- I 
ſignees (the Plaintiffs) ſhewed firſt, that there was no 

Entry in the Books of Mr. Lake relating to this Tranſac- 

tion. Secondly, fix of the Receipts were in the Hands 

of Sir \tephen Evans, and there was a reference on the 

back of them by Jeremy Thomas (Sir Stephen's Book- 

kepeet) to the Book B. B. of Sir *tephen Evans. Thirdly, 

Jeremy Thomas was proved to be dead, and upon this the 

Queſtion was, Whether the Book of Sir pen Evins 

referred to, in which was an Entry of the Payment of the 

Money, ſhould be read. And the Court of King's 

Bench at a Trial at Bar, admitted it not only as to the 

fix, but likewiſe as to the other two in the Hands of Sir 

Biby Lake, the Son of Mr. Late. And in *martle and Cited by Le, 
Williams, where the Queſtion was Whether the Mortgage OR 1 i 
Money was really paid; a Scrivener's Book of Accounts CO 


g ö i and Turner, 
(the Scrivener being dead) was holden to be good Evidence 1751. 


of Payment. 

If F. S. be ſeiſed of the Manors of J. and B. and 1 Raym. 724- 
he cauſe a Survey to be taken of B. and afterwards con- 
vey it to J. N. and after Diſputes ariſe between the Lords 
of the two Manors concerning the Boundaries, this Sur- 
vey may he given in Evidence. Aliter if the two Manors 
had not been in the ſame Hands at the Time of the 
Survey taken, | 

To come now to unwritten Evidence, or Proof viva 
voce as to which every Perſon may be a Witneſs, but ſuch 
who are excluded for want of Integrity or Diſcernment. 

In Regard to Want of Integrity, it is a general Rule 
hs no Perſon intercſted in the Quelilion can be a Wit- 
neſs. 


The ſtrict Notion of the Objection to the Competency Fer Harde. 


of a Witneſs is upon a Foyer dire, whether he be to get n. nome 


N ; Bray, H, 10 
or loſe by the Event of the Cauſe; yet it is certain that G. 4 ö 


the repelling a Witneſs is not contined to an immediate Per Lee in E. 
Intereſt, for if he be called to a Matter, where he claims J. Comp. end 


under the ſame Title, though he be not affected in that re” ge 10 
Action, yet he ſhall not be admitted, and that is the Caſe Ridout ». 


of Commoners. So in an Action on a Policy of Inſurance, Jobnſon, E. 
any who have inſured upon the ſame Ship cannot be Wit- Jewel. 4 
neſſes. Vet in an Action by a Maſter for beating his 


| | Harding, Tt, 
Servant per gued Servitium amiſit, the Servant may be a 100.1. 


| Witneſs, for he is not only not intereſted in the Cauſe, 


but not in the Queſtion : For there the Queſtion is the 
Loſs of Service, and the Action he is entitled to is of 2 
different Kind, T 
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It muſt be a preſent Intereſt, for a future contingent! 
Intereſt will not be ſufficient to prevent him from being: 
Witneſs ; therefore an Heir at Law may be a Witnels, but 
a Remaind Mari cannot. 

An Intereſt is when there is a certain Benefit or d- 
vantage to the Witneſs attending the De tmination cf 
the Cauſe one Way. Therefore a naked Truſt does not 
exclude a Man from being a Witneſs. And though in 
ſuch Calts it has been uſual to have a Releaſe. from a 
Truſtee, yet that is not neceſſary, for ſuch Perſon has in 
Fact no Intereſt to releaſe. However; a Truſtee thall not 
be a Witneſs to betray the Trult ; therefore where the 
Defendant pleaded to Debt on Bond, the 5 & 6 Ed. 6. 
aganlt buying and ſelling Offices, and upon the Trial A. 
was produced as a Witneſs to give an Account upon what 
Occaſion the Bond was given, Lord Chief Juitice 77:/: 
refuſed ro admit him, becauſe it appeared he was privately 
intruſted to make the Bargain by both Parties, and to keep 
it ſecret, 

And the Caſe is the fame as to Counſel and Attornies, 
who ought not to be permitted to diſcover the Secrets ct 
their Clients, though they offer themſelves for that Pur- 

ofe 3 for it is the Privilege of the Client and not of the 
Counte or Attorney. It is contray to the Policy of the 
Law to permit any Perſon to betray a Secret with which 
the Law has intruſted him; and it is miſtaking it for the 
Privilege of the Witneſs that has ſometimes led Judges 
into the fuffering of ſuch a Witnefs to be examined. 
But to this there are ſome Exceptions: Firſt, as to what 
ſuch Perſons knew before the Retainer ; for as to ſuch 
Matters they are clearly in the ſamè dituation as any other 
Perfon : Secondly, to a Fact of his own Knowledge, 
and of which he might have had Knowledge, without 
being Counſel or Attorney in the Cauſe. As ſuppoſe 
him Witneſs to a Deed produced in the Cauſe, he ſhall 
be examined to the true Time of Execution. So if the 
Queſtion were about a Razure in a Deed or Will, he might 
be examined to the Queſtion. whether he had ever ſeen 
fuch Deed or Will in other Plight, for that is a Fa& of 
his own Enowledge ; but he ought not to be permitted 
to diſcover any Contcilions his Client may have made to 


him on ſuch Head : So if an Attorney were preſent when 


his Client was {worn to an Anſwer in Chancery, upon an 
Indictment for Perjury he would be a Witneſs to prove 
the Fact of taking the Oath, for it is a Fact in his own 


K now- 
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Knowledge, and no Matter of Secrecy committed to him 
by his Client. £2 1 = 

A Sire Facias was brought by the King to avoid a 
Patent, and Exception was taken to the Witneſs, becauſe 
he was Deputy to the Rarſons that woulds avoid it, and 
the Exception was diſallowed, becauſe the Scire Facias 
isin the King's Name, and therefore it cannot be pre- 
ſumed that the Intereſt is in another, which would deſtroy 
the very being of the Scire Facias, but the Proof of that 
ought to come on the Defendant's Side to ceſtroy the 
Proceedings. „ 4 

It is no good Exception to a Witneſs that he has Com- 
mon per Cauſe de vicinage of the Lands in Queſtion, for 
this is no Intereſt but only an Excuſe for a 'T reſpals. 

From this Rule it is apparent, that tlie Plaintiff or De- 
fendant cannot regularly be a Witneſs in his own Cauſe, 
for he it molt immediately intereſted, therefore an Anſwer 
in Equity is of very little Weight Where there are no 
Proofs in the Cauſe, to back it; yet if there be but one ; 
, Witneſs againſt. a Defendant's Anſwer, the Court will 
direct a Trial at Law to try the Credibility of the Wit- 273 
I neſs; and in ſuch Caſe will order the Defendant's Anſwer Kd, Ca, Abr. 


i to be read to the Jury. 5 | 1 
8 But if any Perſon be arbitrarily made a Defendant to 
0 prevent his Teſtimony. the Plaintiff ſhall not prevail by 
- that ArtiFieg, but the Defendant againſt whom nothing is 
as provided ſhall be ſworn notwithittinding, for he does not 
I ſwear in his own Juſtification, but in Juſtitication of 


another. However, this Rule is to be underſtood where 
there is no Manner of Evidence againſt the Defendant ; 
for if there be, his Guilt or Innocence mult wait the 
e, Event of the Verdict. 


= In Treſpaſs, if one whom the Plaintiff deſigned to 1 Sid. 441. 
Ne make Uſe of as a Witneſs be by Miſtzke made a Defen- 

all dant, the Court will on Motion give Leave to omit him, 

he and have his Name ſtruck out of the Record, even after 

"it WO Ihe joined; for the Plaintiff can in no Caſe examine a 

en 


Defendant though nothing be proved againſt him: And 

of therefore in an Information for a Miſdemeanor, the At- 

torney General (Trevor) offering to examine a Defendant 

bor the King, which the Court would not permit, he en- . 

entered a Nolle e and then examined him. —If a Dormer and 
an I material Witneſs fot the Defendant in Eje&tment be alſo Ferr*{cue. . * 


7 made a Defendant, the right Way is for him to let Judg- * 
wn went go by Default; bur if be plead, and by that Means 
8 | eo hs | admit 
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admit himſelf to be Tenant in PoſieTion, the Court will 
not afterward upon Motion ſtrike out his Name. But in 
ſuch Caſe, if he conſent to let a Verdict be given againſt 
him, for as much as he is proved to he in Poſſeſſion of, 
8 I ſee no Reaſon why he ſhould not be a Witneſs for ano- 
Jawes, Tr. 5, ther Defendant, In Treſpaſs, the Defendant pleaded 
G. 2, ned attio non gaia dicit that Richard Mawſon, named in 
the Simul cum paid the Plaintiff a Guinea in Satisfaction, 
and Iſſue thereon; the Defendant produced Mawſon ; 
and per Eyre Ch. Juſt. he may be examined, for what 
he is now to prove cannot be given in Evidence in another 
1 Action, and in Effect he makes himſelf liable by ſwear- 
Ew.ank, fl. ing he was concerned in the Treſpaſs. But if the Plain- 
1 G. 1. per tiff can prove the Perſons named in the Simul cum in 
3 Treſpaſs guilty, and Parties to the Suit, which muſt be 
by producing the Original or Proceſs againſt them, and 
proving an ineffectual Endeavour to arreſt them, or that 
the Proceſs was loft, the Defendant ſhall not have the 

Benefit of their Teſtimony. g 
From what has been ſaid, it appears, 1. That a par- 
ticeps criminis may be Witneſs for the Plaintiff, though 
left out of the Declaration for that Purpoſe ; yet this 
Keb. 17. 28. migtnily leſſens his Credit, eſpecially in Treſpaſſes where 
Satisfaction from one is a Diſcharge for all the Reſt. In 
a criminal Proſecution, according to the Opinion of the 
fome, he can only be a Witneſs in two Cates, viz. if he 
: be actually pardoned ; or if he have no Promiſe of Par- 
2 Hawk, P. don. But others have holden that ſuch a Promiſe will I , 
c. 434. be no Exception to his Competency, but only to his Cre- fl , 
| dit; therefore in Layer's Trial the Court refuſed p 
to let a Witneſs be examined on a Yoyer dire, whe- fl « 
ther he had ſuch a Promiſe. * 
2. That Huſband and Wife cannot be admitted to be y 

Witneſs for each other, becauſe their Intereſts are abſo— 

jutely the ſame; nor againſt each other, becauſe contrary IR 
to the legal Policy of Marriage. However there are ſome Þ p 
Exceptions to this Rule: Firſt, in the Caſe of High an 
Treaſon it has been faid, that a Wife ſhall be admitted I II 
as a Witneſs againſt her Huſband, beeaufe the Tye of } ©, 
Allegiance is more obligatory taan any other, Secondly, Ac 
by the 5 G. 7. the Wife of a Bankrupt may be examined I V, 
by the Commiſſioners touching his Eſtate, but not his 
Bankruptcy. Thirdly, if a Woman be taken away by I 
Force and married, ſhe may be an Evidence againſt her I the 
Huſband indicted on 3 H. 7. 2. againſt the Stealing I xg, 
of Women: For a Contract obtained by Force has no 1 + 
N Obligation ¶ per 
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Obligation in Law. So upon an Indictment on 1 1 
I. c. 11. for marrying a ſecond Wife, the firſt being alive, 
though the firſt cannot be a Witneſs yet the ſecond may, 
the ſecond Marriage being void: And whether a Wif- de 


jure may not be a Witneſs againſt her Huſband on an 


Indictment for a perſonal Tort done to herſelf, ſeems to 

In Lord Audley's Caſe ſhe was al- 
lowed to be a Witneſs to prove her Huſband aſſiſted to a 
Rape upon her: and though this Caſe has been denied to 
be Law, yet it was in Caſes where the Indictment was 
not for a perſonal Tort to the Wife; and in the Caſe of 
Azyre, on an Indictment for the Battery of the Wife, 
Lord Raymond ſuffered the Wife to give Evidence; and 
the Wife is always permitted to ſwear the Peace aginſt her 
Huſband; and her Affidavit has been admitted to be read 
on an Application to the Court of King's Bench for an 
Information againſt the Huſband for an Attempt to take 
her away by Woe after Articles of Separation; and it 
would be ſtrange to permit her to be a Witneſs to ground 
a Proſecution upon, and not afterward to be a Witneſs 
at the Trial. Fourthly in an Action between other Par- 


1 Str. 633. 


Lady Lawley's 
Cale, 


Str. 504. 


ties, the Wife may be a Witneſs to charge her Huſband, 


Ex. gr. to prove the Goods, for which the Action is 
brought, ſold on the Credit of the Huſband.— So perhaps 
in ſome Caſes, in an Action againſt her Huſband, though 
ſne will not be admitted to be a Witneſs, yet a Confeſſion 
of hers may be given in Evidence to charge him: As 
where an Action was brought for nurſing his Child, the 
Plaintiff was allowed to give in Evidence, that the Wife 
declared the Agreement to have been for ſo much per 
Week, becauſe ſuch Matters are uſually tranſacted by the 
Women. | 

But no other Relation is excluded, becauſe no other 
Relation is abſolutely the ſame in Intereſt : Therefore in 
Pendrel and Pendrel, befor: Lord Raymond, which was 
an Iſſue out of Chancery to try whether the Plaintiff were 
Heir to 7. O. .the Marriage and Birth being admitted by 
Order, the Mother was adn.itted to prove the Father had 
Acceſs to her. So in Lomax and Lomax before Lord 
Hardwicke, the Mother was admitted to prove the Marri- 
age; and in an Eject nent againſt arab Brodie at Here- 
fird 174:, Mr. J. Mrigbt admitted the Father to prove 
the Daughter legitimate; her Title being as Heir to her 
Mother. | 

To conſider now the Exceptions to this Rule; that no 
Pcrſon intereſted can be a Witness. | 

1. Exception; 
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1. Exception; A Party intereſted will be admitted 10 


a criminal Proſecution in moſt inſtances. 

H. had a Promiſe of a Note of 5/. from his Mother. 
in-Law, and by ſome Slight got her Hand to a Note fo; 
100]. and it was holden by Holt at Guildhall, that the 
Mother could not be a Witneſs in an Information for the 
Cheat; for though the Verdict cannot be given in Eyvi- 
dence in an Action upon the Note, yet he ſaid they were 
ſure to hear ot it to influence the Jury: But in the King 
and Bray, Lord Hardwicke (aid, If this Caſe had ni 
been ſettled by ſo great a Judge, it would go to the Credit 
only, and not to the Competency ; and in Far. 119. 1 
is ſaid by Holt, That if a Woman give a Note or Bond 
to a Man, to procure her the Love of F. S. by ſome 
Spell or Charm, in an Indi gment for the Cheat, ſhe 
ſhall be a Witneſs, thaugh it tend to avoid the Note, tor 
the Nature of the Thing allows no other Evidence. S0 
if the doing of the AQ, which he is now Evidence to inva- 
lidate or ſet afide, were a Mean to obtain his Liberty, he 
ſhall be a Witneſs, as in the Caſe of a Bond given by 
Dureſs. The Defendant was indicted for tearing a Note, 
whereby he promiſed to pay ſo much Money to A. B. who 
was produced as a Witneſs, and notwithſtanding it was 
objected that he was going io ſwear to ſet up his own De. 
mand, becauſe, if convicted, the Court would compel 
the Defendant to give a new Note, yet he was admitted, 
Mrs. L. gave a promiſſory negotiable Note to the De. 
fendant in truſt to aſſign it to Mrs. 7. who was indebted 
to Mrs. L. the Defendant broke his Truſt and negotiated 
the Note; Mrs. L having paid the Note, brought a Bil! 
in Chancery againſt the Detendant, who, in his An'wer 
denied the Fruſt, upon which he was indicted for Per- 
jury, and Lord Hardwwicke refuſed to admit Mrs. L. to 
give Evidence of the Truſt, and compared it to the Caic 
of Forgery, where the Perſon whoſe Hand is iorged is not 
admitted, and ſaid it differed from the Caſe of Ulury, 
where the Party is admitted to he an Evidence, it the 
Money is paid; the Reaſon of which is, being Party to 
the Crime, he will not be permitted to have any Remedy 

or it again. : 7 
And in a late Cafe in which all the former Reſolutions 
were thoroughly conſidered, the Court held that the Per- 
ſon who borrowed Money on a Pawn was a good Witne!: 
in an Action for Uſury againſt the Pawnbroker, thous! 
the Payment of the Money borrowed was proved hy no 
other Perſon but himſelf; For the Judgment peas 
| Action 
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Action could not be given in Evidence in an Action 
againſt him for the Money lent. | 

Though, as is ſaid, a Perſon whoſe Hand is forged is 
not admitted to prove the Forgery, yet under many Cir- 
cumſtances he may, where he is not directly intereſted 
in the Queſtion; as in Well's Caſe, who was indicted 
for torging a Receipt from a Mercer at Oxford, the Mer- 
cer having before recovered the Money in an Action a- 
gainſt Weils, was admitted to prove the Forgery. 
So in an indictment for Perjury on the Statute, the 
Perſon injured cannot be a Witneſs, becauſe the Statute 
gives him Ten Pounds, but in an Indictment at Com- 
mon Law the Party injured may be a Witneſs. 

2. Exception; A Party intereſted will he admitted for 
the Sake of Trade and the common Uſage of Buſineſs. 

Therefore a Porter ſhall be Evidence to prove a Deli- 
very of Goods. So a Banker's Apprentice to prove the 
Receipt of Money. So an Indorſement on a Bond by 
the Obligee of the Receipt of Intereſt has been admitted 
to bring it within the twenty Years. | 

3. Exception; A Party intereſted will be admitte 
where no other Evidence is reaſonably to be expected. 

As upon the Statute of Hue and Cry, where the Par— 
ty robbed is admitted, even though he be himſelf Plain- 
tiff. 5 Te 

So in Actions by Informers for ſcliiag Coals without 
meaſuring'by the Buſhel, the Servants are Witneſſes for 
their Mafter, not, 'thſtanding 3 G. 2. inflicts a Penalty 
upon them for not doing it, though Eyre Ch. J. did, on 
that Account, in two or three Inſtances reſuſe to receive 
them. | 
So where the Queſtion was, whether the Defendants 
had a Right to be Freemen, though it appeared there 
were Commons belonging to the Freeman, yet an Al- 
derman was admitted to prove them no Freemen, it ap— 
pearing that none but Aldermen were privy to the Tran- 
fact ions of the Corporation with regard to making Per- 
ſons free.. Wo oy ry 
So where the Queſtion was, whether the Maſter had 
deſerted the Ship, (Suſſex) without ſufficient Neceſſity; 
a Sailor, who had given Bond to the Maſter, (as a Truſ- 
tee for the Company) not to deſert the Ship during the 
Voyage, was admitted Evidence for the Maſter, it ap- 
pearing all the Sailors entered into ſuch Bonds. ; 

So where a Son having a general Authority to receive 
Money for his Father, received a Sum and gave it to the 

p | | ' Defendant; 
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Defendant ; the Son was admitted as a good Witness 


(his Teſtimony being corroborated by other Circumſtan- 


ces) for his Father in an Action of Trover tor the Money, 
So in Trover againſt a Pawn-broker, the Servant em- 
bezzling his Maſter's Goods, and pawning them, will be 
admitted to prove the Fact. 

4. Exception; A Party intereſted will be admitted, 
where he acquires the Intereſt by his own Ad after the 


_ who calls him as a Witneſs, has a Right to his 


Evidence. 

And therefore though one who lays a Wager at the 
Time of the original Wager, is no Witneſs, yet one who 
lays a Wager afterwards ought to be admitted; and per- 
haps a Perſon who laid a Wager at the ſame Time will 
be admitted, in caſe he has received the Money without 
any Condition to return it; for the Money will be intend- 
ed to be duly paid. | 

5. Exception; A Party intereſted will be admitted 
where the Poſſihility of Intereſt is very remote. 

As where an Information, in nature of a £ uo arrante, 
was brought againſt the Mayor, Citizens, and Commo- 
nalty of London, for taking Two-pence per Chaldron for 
all Sea Coals brought to London; Freemen were admitted 
to prove the Preſcription, it appearing that the Mayor 
and Sheriffs have the whole Profits of this Toll, though 
they have it for the benefit of the Corporation, of which 
all the Freemen are Members; yet theſe having no par- 
ticular Profit to themſelves were ſworn as Witneſſes; for 
it cannot be preſumed, that, for an Advantage io ſmal), 
and fo remote, they would be partial and perjure them- 
tclves. And *croggs Chief Juſtice ſaid, that it ought not 
to be a general Rule, that Members of Corporations ſhall 
be admitted or denied to be Witneſſes in Actions for or 
againſt their Corporations; but every Caſe ſtands upon 
Its own particular Circumſtances, viz. W hether the In- 
tereſt be ſo conſiderable as by Preſumption to produce 
Partiality or not.—And this . — has of late Years 
been a good deal extended. In the Caſe of the King and 


Bray. Hil. 10G. 2. Lord Chief Juſtice Hardwicle ſaid, 


that unleſs the QbjcQion appeared to him to carry a 
ſtrong Danger of Perjury, and ſome apparent Advantage 
might accrue to the Witneſs, he was always inclined to 
let it go to his Credit only, in order to let in a proper 
Light to the Caſe, which would otherwiſe be ſhut out 
and, in a- doubtful Caſe he faid it was generally his Cuſ- 

tom 
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tom to admit the Evidence, and give ſuch Directions to 
the Jury as the Nature of the Caſe might require. That 
was an Information in Nature of 210 J/arrantotor the De- 
fendant to ſhew by what Authority he claimed to be 
Mayor of Tintagel, and Iſſue taken upon this Cuſtom, 
viz. That at a Court Leet annually holden on the Tenth 
of C2eter, the Mayor for the Year enſuing is to be 
choſen, and for that Purpoſe two Elizors are to be nomina- 
ted, one by the Mayor, the other by the Town-Clerk ; 
theſe Elizors are to nominate Twelve Jurymen, who are 
to preſent the Mayor for the Yearentuing ; and in caſe 
the Town- Clerk refuſe to nominate his Elizor, that then 
the Mayor ſhall nominate the ſecond Elizor. Art the 
Trial P. Heſeins, who was ſecond Elizor, nominated by 
the Mayor, upon the Default of the Town Clerk's No- 
mination at the Election of the Detendant, and P. H/ 
tins who ſerved as a Juryman at the ſaid Election, were 
both offered as Witneſſes to prove the Cuſtom, but re- 
jected in toto, as not competent Witneſſes to any Part of 
it; But upon Motion a new Trial was granted ; the 
Chief Juſtice ſaid, the having of an Elizor is intended a 


Franchile in the Boreugb, but in the Elizor himſelf it is 


only an Authority, and the Execution of it paſt and over. 
And he ſaid he knew no Caſe where a Man who has acted 
under a bare Authority has been refuſed to prove the 
Lxecution of it, Perſons that have been themſelves in 
Office, are often called to thew what the Uſage is, and 
what they did when in Office, and yet if their Acts be 
illegal, they are liable to 2 Warrants, and he ſaid the 
Cate in 3 Keb. go. was very material; for there, upon 
an Iſſue to try whether. by the Cuſtom of the Manor the 
Tenants were to pay Fines and be re- admitted upon the 
Death of the laſt admitting Lor-l, the Steward was ad- 
mitted to prove the Cuſtom, though he had Fees upon 
Admiſſion. 

The tecond Sort of Perſons excluded from Teſtimony, 
are ſuch as are ſtigmatized. 

Now there are leveral Crimes that ſo blemiſh the Re- 
putation, that the Party is ever after untit to be a Witneſs 
as Treaſon, Felony, and every Crimen falſi, as Perjury, 
Forgery, and the like: For where a Man 1s convicted of 
thoſe glaring Crimes againſt the common Principles of 
Humanity and Honeſty, his Oath is of no Weight. 

The common Punilhment that marks the Crimen fall, 
is being fet in the Pillory, and therefore, anciently, bal 
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held that no Man legally ſet in the Pillory could be ; 
Witneſs ; but the Rigour of this Piece of Law is reduced 
to Reaſon; for now it is holden, that unleſs a Man he 
pat in the Pillory pro crimine falſi, as for Perj'iry of For. 
gery, or the like, it is no Blemiſh to his Atteſtation; i: 
is the Crime and not the Puniſhment that makes the 
Man infamous; therefore where a Man was convicted of 
Barretry, though he was only fined, the Court heid hin 
incompetent; ſo a Perſon convicted of Petit Larceny i; 
equally infamous with one convicted of Grand Larceny, 
for they are both Felony. 

After a general Statute Pardon a Perſon attainted is a 
good Witneſs; and fo it is after burning in the Hand, 
which amounts to a Statute Pardon, | 

If one found guilty on an indictment for Perjur y at 
Common Law, be pardoned by the King, he will ben 
good Witneſs, becauſe the King has Power to take of 
every Part of the Puniſhment ; but if a Man be indicted 
of Perjury on the-Statute, the King cannot pardon, for 


the King is diveſted of that Prerogative by the exprets 


Words of the Statute, 

Note; the Party who would take Advantage of this 
Exception to a Witneſs, muſt have a Copy of the Record 
of Conviction ready to produce in Court. 

Thirdly, Infidels cannot be Witneſſes, i. e. ſuch who 
profeſs no Religion that can bind their Conſciences to 
ſneak Truth. But when any Perſon profeſles a Religion 
that will be a Tie upon him, he ſhall be admitted as a 
Witneſs, and ſworn according to the Ceremonies of his 
own Relizion ; for it would be ridiculous to ſwear a Wit- 
neſs upon the Holy Evangeliſts, who did not believe 
thoſe Writings to be ſacred. The Jews are always ſworn 
upon the Old Teſtament; Mahometans on the Koran; 
thoſe of the Gentou Religion according to the Ceremo- 
nies of that Religion, &c. 1 

Fourthly; Perſons excommunicated cannot be Wit- 
neſſes, becauſe being excluded out of the Church, they 
are ſuppoſed not to be under the Influence of auy Re- 
ligion. | | 

F ifthly; the ſame Law, it is ſaid, holds place in Re- 
lation to Popiſh Recuſants. This Opinion is founded 
on the Statute of 3 Jac. 1. c. 5. which enacts, That 
every Popiſh Recuſant Convict ſhall ſtand, to ail Intents 
and Purpoſcs, diſabled, as a Perſon lawtuily excominu- 
nicated : But Mr. Serjeant Hawkins, in his Pleas of the 
Crown, Vol. the 1ſt. Fol. 22, 24. has very ſeniibly 
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faid, that this Conſtruction is over ſevere, as the Pur- 
ho port of the Statute is ſatisfied by the Diſability to bring 
any Action. | 

But Perſons outlawed may certainly be Witneſſes, be- 
cauſe they are puniſhed in their Properties, and not in 
| the Loſs of their Reputation, and the Outlawry has no 
b manner of Influence in their Credibility. | 
| As to thoſe who are excluded from Teſtimony for 
Want of dkill and Diſcernment, they are Ideots, Mad- 
' men and Childrea. | „ | | 
In Regard to Children, there ſeems to be no preciſe 
F Time fixed wherein they are excluded from giving Evi- 
mY dence; but it will depend in a great Meaſure on the Senſe 
and Underſtanding of the Child, as it ſhall appear on 
Examination to the Court. However it ſeems to be ſet- 
ted, that a Child under the Age of ten ſhall in no Caſe 
be admitted ; but after that Age, if the Child appear to 
have any Notion of the Obligation of an Oath, after Steward's 
there has been a Foundation laid by other W::nefles to Cate, Old, : 
induce a Suſpicion, the Child ſhall be admitted to prove — 
the Fact. Doubtleſs the Court will more readily ad- 
14 mit ſuch a Child in the Caſe of a perſonal Injury (ſuch as 

Rape) than on a Queſtion between other Parties; and 

3 perhaps, in ſuch Caſe, would even Admit the Infant to 
be examined without Oath ; for certainly there is much * H. P. C. 


Co, L. 6. 


on wore Reaſon for the Court to hear the Relation of the — 30. 
+ Child, than to receive it at ſecond-hand from thoſe that 


115 heard it ſay ſo. In Caſes of foul Facts done in ſecret, 
where the Child is the Party injured, the repelling their 
Evidence intirely is, in ſome Meaſure, denying them the 


0 Protection of the Law; yet the Levity and Want of Ex- 
8 perience in Children is undoubtedly a Circumſtance which 
5 goes greatly to their Credit. . | 
I have in the Courſe of the foregoing Survey, neceſſari- 
V ly taken Notice of ſome of the more general Rules; but 
ey for better underſtanding the true Theory of Evidence it 
Fi will be proper to take a View of them all together, 
| The firſt general Rule is, That you muſt give the beſt 
* Evidence that the Nature of the Thing is capable of: 
ed The true Meaning of this Rule is, that no ſuch Evidence 
A ſhall be brought, that ex natura Rei ſuppoſes ſtill a greater 
* Evidence behind in the Parties Poſſeflion, or Power; 
u- for ſuch Evidence is altogether inſufficient and proves 
Fs nothing, as it carries a Preſumption with it contrary to 
ly the Intention for which it is produced : For if the other 
T4 greater Evidence did not make againſt the Party, why 
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did he not produce it to the Court? As if a Man offer x 
Copy of a Deed or Will, where he ought to produce the 
Original, this carries a Preſumption with it that there is 
ſomething more in the Deed or Will that makes againſt 
the Party, or elſe he would have produced it; and there- 
fore the Proof of a Copy in this Caſe is not Evidence; 
but if he prove the original Deed or Will in ti:e Hands of 
the adverſe Party, or to be deſtroyed without his Default, 
a Copy will be admitted, becauſe then ſuch Copy is the 
beſt Evidence: The preſumption of greater Evidence be- 
hind - the Party's Poſſeſſiun being overturned by poſitiv- 
Proof. | | 
The ſecond general Rule is, that no Perſon intereſted 
in the Queſtion can be a Witnels : There is no Rule in 
more general Uſe, and none that is ſo little underſtood ; 
] have therefore endeavoured in the foregoing part to ex- 
plain it, and ſet down the ſeveral Exceptions to it; and! 
can add nothing to what I have ſaid upon this Subject. 
The third general Rule is, That Hearſay is no Evi- 
dence. For no Evidence is to be admitted but what is 
upon Oath ; and if the firſt Speech were without Oath, 
another Oath that there was ſuch Speech, makes it no 
more than a bare ſpeaking, and ſo of no Value in a Court 
of Juſtice, Beſides if the Witneſs be living, what he 
has been heard to ſay is not the beſt Evidence, But 
though Hearſay Le not allowed as direct Evidence, yet 


it may be admitted in Corroboration of a Witneſs's Tel- 


timony, to ſhew that he affirmed the ſame thing before 
on other Occaſions, and that he is ſtill conſtant to 
himſelf. 

So where the Iſſue is on the Legitimacy of the Plain- 
tiff or Defendant, it ſeems the practice to admit Evidence 
of what the Parents have been heard to ſay, either as to 
their being or not being married ; and with Reaſon, for 
the Preſumption ariſing from the C ohabitation is either 
ſtrengthened or deſtroyed by ſuch Declarations, which are 
not to be given in Evidence directly, but may be allſigned 
by the Witneſs as a Reaſon for his belief one Way or 
other. But in Pendrel and Pendrel, Hil. 5 G. 2. Lord 
Raymond would not ſuffer the Wife's Declarations, that 
ſhe ſhould not know her Huſband by Sight, &c. to 
be given in Evidence till after ſhe had been produced on 
the other Side. So Hearſav is good Evidence to prove, 
who is my Grandfather, when he married, what Chil- 
dren he had, Sc. of which it is not reaſonable to preſume 
I have better Evidence. So to prove my Father, Mother, 

| | Couſin 
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Couſin or other Relation beyond the Sea dead, and the 
common Reputation and Belief of it in the Family gives 
Credit to ſuch Evidence; and for a Stranger it would be 
ood Evidence if a Perſon ſwore that a Brother or other 
near Relation had told him ſo, which Relation is dead. 
In an Ejetment between the Duke of Athol and Lord 
Aſbburnham, E. 14 G. 2. Mr. Sharpe, who was Attorney 
in the Cauſe, was admitted to prove that Mr. Worthington 
told him he knew and had heard in Regard to the Pedigree 
of the Family, Mr. Vortbingten happened to die before 
the Trial. So in Queſtions of Preſcription it is allowable 
to give Hearſay Evidence in order to prore general Repu- 
tation; and where the Iſſue was of a Right to a Way over 
the Plaintiff's Cloſe, the Defendants were admitted to give 
Evidence of a Converſation between Perſons not intereſted, 
then dead, wherein. the Right ro the Way was agreed. 
In a Quare Impedit the Plaintiff derived his Title from 
Lord R. on whom he laid a Preſentation of one Knight ; 
the Biſhop ſet up a Title in himſelf, and traverſed the 
Seiſin of Lord R. The Plaintiff gave in Evidence an 
Entry in the Regiſter of the Dioceſe of the Inſtitution of 
Knight, in which there was a Blank in the Place, where 
the Patrons Name is uſually inſerted, upon which ke 
offered Parol Evidence of the general Reputation of the 
Country, that Knight was in by the Preſentation of Lord 
R. Upon a Bill of Exceptions this came on a Writ of 
Error into K. B. where the better opinion was that the 
Evidence was allowable ; the Regiſter which was the 
proper Evidence being filent. A Preſentation may be by 
Parol, and what commences by Parol, may be tranſmit- 
ted to Poſterity by Parol, and that creates a general Re- 
putation. | 
The fourth general Rule is, That in all Caſes where a 
general Character or Behaviour is put in Iſſue, Evidence 
of particular Facts may be admitted; but not where it 
comes in collaterally. This has ſometimes occaſioned a 
Queſtion in Chancery, Whether it were in Iſſue or not. 
As where a Bill was brought by a kept Miſtrets for an 
Annuity ; the Defendant in his Anſwer faid, “ She was 
a led Woman of infamous Character before Mr. P. be- 
came acquainted with her;“ and it was holden to be 
ſufficiently putting her Character in Iſſue, to enable the 
Defendant to prove particular Facts. But where upon a 
Bill brought by a Wife the Huſband in his Anſwer ſaid, 
„ She had not behaved herſelf with Duty and Tenderneſs 
to him, as became a virtuous Woman, much leſs his Wife ;*? 
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this was holden not to put Adultery in Iſſue, ſo as to 
enable the Huſband to prove particular Fats. In an 
Action for criminal Converſation, the Defendant may 
give in Evidence particular Facts of the Wife's Adultery 
with others, or having a Baſtard before Marriage; becauſe 
by bringing the Action, the Huſband puts her general 
Behaviour in Iſſue. And as the Defendant may examine 
to particular Facts, 4 fortiori he may call Witneſſes to her 
general Character. So in Caſes where the Defendant's 
Character is put in Iſſue by the Proſecution, the Proſecu- 
tor may examine to particular Facts, for it is impoſlible 
without it to prove the Charge. Yet there is one Caſe of 
that Sort in which the Proſecutor is not allowed to exa- 
mine to any particular Fact without giving previous No- 
fice of it to the Defendant ; and that is, where a Man is 
indicted for being a common Barretor; and the Reaſon is, 
ſuch Indictments are commonly againſt Attornies, whoſe 
Profeſhons it is to follow Law- ſuits; and it is a difficult 
Matter to draw the Line between that and acting as a 
Barretor ; therefore it makes it neceſſary for him to know 
what particular Facts are to be given in Evidence, that he 
may be prepared to ſhew, that he was fairly employed in 
thoſe Caſes, and ated in his Profeſſion. But in other 
criminal Cafes, the Proſecutor cannot enter into the De- 
fendant's Character, unleſs the Defendant enable him fo 
to do, by calling Witneſſes in ſupport of it, and even 
then the Proſecutor cannot examine to particular Fads, 
the general Character of the Defendant not being put in 
Iſſue, but coming in collaterally. For the ſame Reaſon if 
vou would impeach the Credit of a Witneſs, you can only 
examine to his general Character, and not to particular 
Facts; Every Man is ſuppoſed to be capable of ſupport— 
ing the one, but it is not likely he ſnould be prepared to 
anſwer the other without Notice; and unleſs his general 
Character and Behaviour be in Iſſue, he has no No— 
tice. Es | 

The Fifth general Rule is, Ambiguitas verborum latens 
verificatione ſuppletur, nam quod ex fatto oritur ambiguum, 
vertficatione facti tollitur. Therefore where the Teſtatrix 
deviſed her Eftate to her Couſin John Cheere, there being 


both Father and Son of that Name, Parol Evidence was 


admitted to prove that the Son was the Perſon meant ; 
for the Heir's Objection aroſe from Parol Evidence, and 
therefore Parol Evidence ought to be admitted to anſwer 
it. So if a Man having two Manors called Dale, levy a 


Fine of the Manor of Cale, Circumſtances may be given 
in 
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in Fvidence to prove which Manor he intended ; for this 
is not to contradict the Record, but to ſupport it. Lord 
Bacon, in his Reading upon this Maxim, diſtinguiſhes 
Ambiguity in Patens and Latens, and faith that Latens is 
that which ſeems certain and without Ambiguity, tor any 
Thing that appears upon the Deed or Inſtrument ; but 
there is ſome collateral Matter out of the Deed, that 
breeds the Ambiguity ; but Ambiguitas Patens, i. e That 
which appears to be ambiguous upon the Deed or inftru- 
ment, is never holden by Averment; for that were in 
Effect to make that paſs without Deed, which the Law E2!tiz rd 
appoints ſhall not paſs but by Deed ; therefore where the 2 ny 
eviſce's Name is totally omitted, Parol Evidence can- 9 
. X nd 9 
not be admitted to ſhew who was meant; and as Parol per Hard, 
Evidence will not be admitted to explain an Ambiguity Cas. 
which is patent, much leſs will it be admitted to alter the 
apparent Meaning of the Will: Therefore when a Man Lowf eld and 
gare T'wo Thouſand Pounds to his Brother Jon, and Stoncham. 
in Caſe of his Death, to his Wife, Lord Chief Juſ- 8 —_ 
tice Lee would not ſuffer Proof to be given that the OY 
Teſtator meant his Brother ſhould have it only durin; 
Lite. But where A. deviſed Four !, undred Pounds to Like and 
his Wife, and made her Executrix, without diſpoſing of Lake, 8s Nov, 
| the Surplus; Jord Chancellor Hardwicke admitted Pa- 178“. 
| ro! Evidence to ſhew the Teſtator meant his Wife ſhould 
| have it, for there was no Ambiguity in the Will, nor 
| was it to alter the apparent Intent of the Teſtator; for 
| by Law the was intitled to the Surplus as Executrix, 
f I therefore the Evidence was admitted only to rebut the 
b 


Fquity, But in Breton and Selwin, in Dom Proc. 1734, 
the Teſtator having expreſsly deviſed the Reſidue of his 


; perſonal Eſtate to his Executors, one of whom owed him 
: Money upon Bond, Parol Evidence was refuſed ro be / 
adinitted to prove the Teſtator n eant to extinguiſh the 


Bond Debt ty making the Ohligor Executor; for that 
would have been to have altered the apparent Intent, and 
not imply to have rebutted an Equity. : 
: The Stxth general Rule is, in every Iſſue the Affirma- 
« we is to be proved. A Negative cannot regularly be 
; loved, and therefore it is ſufficient to deny what is at- 
s D firmed untill it be proved; but when the affirmative is 
; I proved, the other Side may conteſt it with oppoſite Proofs; 
d MW 'or this is not properly the Proof of a Negative, but the 
rc Froof of ſome Propoſition totally inconſiſtent with what 
s aihrmed ; as if the Defendant be charged with a 
n | Treſpaſs, he need not only make a general Denial of the 
in Fact 5 
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Fact; and, if the Fact be proved, then he may prove 
a Propoſition incon:iſtent with the Charge as that he was 
at another Place at the Time, or the like. 
But to this Rule there is an Exception of ſuch Caſes 
lere Pre.nes the Allirmauve contained in the 
ie therefore in an Information 2gainſt Lord Halj- 
/ x for refubig 1G delwer up the Rolls of the Auditor of 
cheque; the Court of Exchequer put the Plain- 
r upon proving the Negative, v. That he did not de- 
ver them; fora Perſon ſhall be preſumed duly to exe- 
cute his Oſhce till the contrary appear. 

The Seventh general Rule is, that no Evidence need 
be gigen of what is agreed by the Pleadings : For the 
Jury are only ſwornto try the Matter in Iſſue between the 
Parties, fo that noihing elſe is properly before them. In 
Replevin the Defendant avowed taking the Cattle, Da- 
mage Feaſant ia £7 in gue, as Parcel of his Manor of 
N. the Plaintiff replied, that it was Parcel of the Manor 


* 
> * a ” JL 
* SS „ ww #4 4 


i. 4 a 


- of K. and made Title to it, and traverſed that the Mano 
of XK. was the Freehold of the Defendant : He was not 


admitted to prove that K. was no Manor, for that is ad- 
mitted by the TIrave:ſe. | | 
T he Jury cannot find any Thing againſt that which 


the Parties have aſſirmed and admitted of Record, though 


the Truth be contrary; but, 'in other Caſes, though the 
Parties be eſtopped to ſay the Truth, the Jury are not; 
as in Geddard's Cale, where the Bond was dated nine 
Months after the Execution, nd after theDeath of the 
Obligor. 

In "Treſpaſs for throwing down and carrying away Stalls, 
as to all the Lreſpaſs but the throwing them down, the 
Defendant pleaded Not guilty ; and as to the throwing 
them down a ſpecial Juilifcation, and therein juſtified 
both the throwing cown and carrying away; and on the 
Inue joined, the Judge at the Aſſizes would not try, Whe- 
ther the Defendants were gu:lty or not of carrying away 
the Stalls, becauſe they had confeſſed it by their Juſtit- 
cation; and cn Motion for a new Trial it was denied, 
becauſe the Jury could never find the Defendants Not 
cuilty, contrary to their own Confeſſion upon the Re- 
cord, though in another Iſſue. 

'The Eight general Rule is, That whenſoever a Man 
cannot have Advantage of the ſpecial Matter by pleading, 
ke may give it in Evidence on the General Iſſue. For 
Example, A. cannot juſtify the killing another, therefore 


he may give the ſpeciai Matter in Evidence on the General 
| | Iſſue, 


enn e n —_— ——— 8 3 
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Iſſue, as that it was ſe defendendo, &c. So in Trover for 1 Jones 240, 
Goods, the Defendant may give in Evidence, that he 

took them for Toll on the General Iſſue of Not guilty, 

becauſe he could not plead it ; but it would be otherwiſe 

in Treſpaſs for taking the Goods, becauſe there he might 

have pleaded it, 

The Ninth general Rule is, That if the Subſtance of co. I. 282. 
the Iſſue be proved, it is ſufficient. In an Action of Hob, 5;. 
Waſte for cutting twenty Aſhes, Proof that he cut ten is 
ſufficient, for, in Effect, the Iſſue is Waſte or no Waſte. 

So in Debt upon a Bond conditioned to perform Cove- Hob, 55. 
nants, and Breach aſſigned in cutting down twentyT rees, 

So in Account, if the Defendant plead an Account before , Rol. 506: 
A. and B. and Ifſue thereon, Proof of an Account before 

A. is ſufficient. But if the Iſſue were, Whether A. and 

B. were Churchwardens, Proof that one was and not the 

other would not be ſufficient? 

If the Iſſue be, Whether Lord Delaware demiſed, 

Proof that A. B. who was not then, but now is, Lord 
Delaware is not ſufficient, for whether he were at the 
Time of the Demiſe, Lord Delaware, is Part of the Iſſue. 
hh So in Replevin, if the Defendant avow Damage Feaſant, , Ro. Abr. 706, 
and the Plaintiff juſtify for Common, and aver that the 
ne Cattle were levant and couchant, and Iſſue thereon, Proof 
; only for Part of the Cattle is not ſufficient. | 
ne The Plaintiff declared, that he had J. S. and his Wife 
be in Execution, and that the Defendant ſuffered them to 
eſcape. Special Verdict that the Huſband only was taken 
ls, in Execution, (it being for a Debt due from the Wife be- 
the fore Coverture) and that he eſcaped. The Court held 
ing that the Subſtance of the Iſſue was found and gave Judg- 
ied ment for the Plaintiff. SN 
the In Error to reverſe a Fine, for that the Plaintiff was March 25, 
he- W beyond, &c. If the Defendant plead that the Plaintiff 
ay returned into the Realm in Auguſt, and Iſſue thereupon, 
in- if it be proved that he returned at any Time within five 
ied, W Years it is ſufficient, In Debt againſt an Executor the 
Not ¶ Defendant pleads that the Teſtator was taken in Execution Hob. 63, 4. 
Re- by a Ca. Sa. if it be proved that he was taken by an Alias g 
Ca. Sa. it is enough, but Proof that he had been taken 
Man by a Capias pro fine, or by a Capias utlagatum, would not 
ing, maintain the Plea. If Outlawry at the Suit of 4. be 
For Wl pleaded, and the Record prove Qutlawry at the Suit of C. 
fore ¶ it is ſufficient. 
Debt upon Bond againſt the Defendant, as Brother and Cr, Car, 151. 
Heir to J. S. upon Iſſue * deſcent, the Jury 3 
| at 


I Sid, 5, 


f 


Carth. 126. 


Co. L. 281. 


ann 2. 


might. 


as immediate Heir to his Brother, and if he would charge 
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that the Obligor was ſeized in Fee, had Iſſue and died Ml 
ſeized, and that the [flue died without Iſſue, whereupon tt 
the Land deſcended to the Detendant, as Heir to the Son te 
of his Brother, and the Court held that the Iſſue Mas or 
found againſt the Plaintiff; for the Defendant had nothing 


him as collateral Heir, he ought to have a ſpecial Decla. 
ration. | 

But if 4. ſettle an Eſtate upon himſelf for Life, Re- 
mainder to his firſt and other Sons, in ail, Remainder 
to his own right Heirs, and enter into a Bond and die, 
leaving a Son who dies without Iſſue, whereupon the 
Uncle enters, he may be charged as Brother and Heir of 
4. for he muſt make himſeif Heir to him who was laſt 
actually ſeized | 

It is neceſſary towards the better comprehending of this 
Rule, to ſee in what Caſes mods et forma is of the Subſtance 
of the Iſſue ; for where it is, it muſt be proved. 

Where the Iſſue is joined on the Point of the Action, 
there modo et forma is mere Form, and need not be 
proved; as where a Demandant in Caſu proviſo counts of 
an Alienation in Fee, and the Tenant ſays, Non alienavit 
modo et forma, and the Jury find (or Evidence is given of) 
an Alienation in Tail, it is ſufhcienr ; for the Point and 
Gift of the Writ is, whether Tenant in Dower aliened 
to the Diſheriſon of the Demandant. So in Replevin, 
where the Defendant avowed the Taking, as a Com- 
moner, Damage Featant, the Plaintiff in Bar ſaid J. b. 
was ſeized of an Houſe and Land, witereto he had 
Common, and demiſed unto him the rthirtieth of March, 
to hold from the Feaſt of the Aununciation next before for 
a Year, the Defendant traverſed the Leaſe de et forma; 
the Jury found that J. S. made a Leaſe to the Plaintiff 
on the twenty fifth ot March for one Lear; and though 
this be not the ſame Leaſe as pleaded, for this begins on 
the Day, and the other from the Day, yet the Plaintiff 
dad Judgment; for the Subſtance of the Iſſue is, whetter 
the Plaintiff have ſuch a Leaſe, as by Force thereof he 
might uſe the Common. Yet it muſt not depart alto- 
gether from the Form of the Iſſue, as if it had been 
found that he had a Right of Common by Leaſe from 
another, 8 | 

J. brought an Action upon a promiſſory Note of thirty 
Pounds, to which the Detendant pleaded that the Plaintiff 
was indebted to him in a larger Sum, ///:cet ſixty roy 

a+ 1 Wie 
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which far exceeded the Damage laid in the Declaration: 
the Plaintiff replied, that he was not indebted to the De- 
fendant in the Sum of ſixty Pounds made et forma, and 
on Demurrer (for the Plaintiff might, for any Thing 
appearing to the contrary in his Replication, owe the 
Nefendant fifty-nine Pounds, nineteen Shillings, and 
eleven Pence Halfpenny ; and therefore it was inſiſted, 
that he had tendered an immaterial Iſſue) the Court held 
that the Subſtance of the Replication was, that the 
Plaintiff was not indebted to the Defendant in ſo much 
as would exceed his own Demand in the Declaration, 
and that was the Queſtion for the Court and Jury, 
© Wl whether he were ſo indebted to the Defendant as to ex- 
+ WW cced his Demand, and not preciiely how much; and a 
Caſe was cited by Mr. Filmer, which was allowed to be joy e. roberts 

ae, where in Debt upon Bond conditioned to pay one Tr. 5 & 6 G, 2. 
thouſand Pounds, the Defendant pleaded that at the Time in Scac. 
of the Bill the Plaintiff owed the Defendant fifteen hun- 
ired Pounds, to which the Plaintiff repiied, that he was 
not indebted to him in fifteen hundred Pounds modo et 
firma, as alledged, and Iſſue thereon, and Verdict for 
the Plaintiff, and upon Motion in arreſt of Judgment, 
one Queſtion was, Whether the Iſſue were well joined, 
and the Court held it was. 

Covenant by a Leſſee againſt his Leſſor, and Breach Salk. 260, 
:ſigned on the Covenant for quiet Enjoyment, for that 
se Leſſor ouſted him, — the Defendant pleaded, that he 
g. Wetered to diſtrain for Rent, and traverſed that he ouſted 
d im de præmiſſis; the Plaintiff demurred, for that he did 
ch, Pot traverſe, that he ouſted him de præmiſſis, or of any 
for Pert thereof. Sed per Curiam the Plea is good, and Proof 
1a; f any Part, had the Plaintiff joined Iflue, would have 
115 Ween ſufficient, | 
john MY But when a collateral Point in pleading is traverſed, Co. L. 283 
on len modo et forma is of the Subſtance of the Iflue, and 
tif uſt be proved; as if a Feoffment be alledged by two, 
ter ud this is traverſed modo et forma, and it is found the 
he eoffment of one, there mods et forma is material: So if 
to · ¶ Teoffment be pleaded by Deed, and it is traverſed ab/que 
cen Ee quod feoffavit modo ot forma, the Jury cannot find a 
eottment without Deed. But though the Iſſue be upon 
collxteral Point, yet if by finding Part of it, it ſhall 
Pear to the Court that no ſuch Action lies for the 
laintiff, no more than if the whole had been found, 
ere modo et forma are but Words of Form; as in 
relpaſs, Quare vi et armis, if the Defendant plead, 


lat the Plaintiff holds of him by Fealty and Rent, and 
= "WS for 
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for Rent behind he came to diſtrain, and the Plaintiff 

2 that he holds of him modo et forma, and the Jury find 
— Nr aa prove) that he holds of him by Fealty 2 

— Writ ſhall abate, for by the Statute of Marlb. c 

no Tenant can maintain Treſpaſs againſt his Lord, o Fl 


Matter of the Iſſue is, whether he hold of him or not; 


but it would have been otherwiſe in Replevin, for there 
the Avowant being to have a Return muſt make a-good 
Title in omnibus. 
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5 =4A R T VIE 
Containing ONE BOOK, 
Of General Matters relative to Trial. 


INTRODUCTION. 


AVING in the ſeveral foregoing Parts of this 
Work taken Notice of the various Actions which 
may be brought, the ſeveral Iſſues that may be joined 
thereon, and the Evidence which is proper to be admitted 
on ſuch Iſſues, as alſo of the Nature of Evidence in gene- 
— nl, and of ſuch Rules relating thereto as are univerſal 
and equally applicable to all Caſes, I ſhall conclude by 
treating of ſome other general Matters relative to Trials 

at Ni Prius under the following Heads. 


1. Of Juries. 

2. Of Pleas puis darreign Continuance. 

3. Of Abatement by the Death of Parties. 

4. Of Demurrer to Evidence. 

5. Of Bills of Exception. : 
6. Of Defects amenable after Verdict, or aided by it. 
7. Of new Trials. | 
8. Of Coſts. 


HAP. 
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| ſhall be determined in the Country before the Judges cf 
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CHAPTER I. 


Of Juries. 


T Common Law the Iſſue was tried in the Cour: 
where the Suit was depending; but this being at. 
tended with great Inconvenience and Expence, the Stz- 
tute of Meſiminſter 2. c. 30. ordained that all Pleas in 
either Bench, which require only an eaſy Examination, 


- i 4-5 Ro CRE 


Aſſize. 
This was the Origin of Trials at Ni Prius, the 42 L. I 6, 
3. c. 11. afterwards regulated the Proceſs of the Venir, S. 
&-:. and put them upon the Foot they now are. let 
N. B. The Statute of Weſtminſter 2. extending only +, 
to the Courts of K. B. and C. B. whenever an Iſſue if uſ 
joined in the Exchequer, and to be tried in the County th 
there is a particular Commiſſion authoriſing the Judges off th 
Aſſize to try it. | 
Before the Statute of 3 G. 2. the Sheriff uſed to 
turn a ſeparate Jury in every Cauſe ; but that Acc 
dains that he fhal] return only one Panel for the Trial 
all Cauſes, ſuch Panel not to confiſt of leſs than 48, nc 
more than 72, (without the particular Order of th 
Judges who go the Circuit) and their Names are tot 
put into a Box, and drawn in the Manner we daily {fl - 
However, as there is a Clauſe in that Act, empove in 
ing the Court upon Motion to grant ſpecial Juries; | | 
will be proper to take ſome Notice of what is particulaſ 4, 
ly relative to them, before I enter into ſuch Matten I pro 
are equally relative to Juries in general. der 
From the penning of the Act it appears to exteſ by 
only to the Trial of any Iſſue joined, therefore the Co 
will not grant a ſpecial Jury upon a Writ of Enquiry, 
The Method of — ſpecial Juries is, for the dl 
ary or Maſter with his Bc 
of Freeholders at the time appointed by the Maſter! 
that Purpoſe, who is to give Notice to the Attornies i ; 
both Sides to be preſerit, the Maſter then takes 48, of . 


Relative to Trials at Niſi Prius. 
of which each Party firikes 12, and the remaining 24 are 
returned. Tf only the Attorney on one Side attends, 
the Maſter is to ſtrike out the 12 for him who is abſent. 

In order to prevent improper Applications for ſpecial 
Juries, the 3 GC. 2. enacted, that the Party applying for 
ſuch ſpecial Jury to be ſtruck ſhould pay the þ ees for 
ſtriking and not be allowed the ſame upon Taxation of 
Coſts. However, that being the ſmalleſt Parr of the 
Expence was found inſufficient, therefore the 24 G. 
2. c. 18. enacts, that he ſhall pay all the Expences of 
un the ſpecial Jury, and ſhall not be allowed it in Coſts, 
*. unleſs the Judge certify in open Court on the Back of the 
u. Record, that it was a Cauſe proper to be tried by a ſpe- 
ni cial Jury. And in order to leſſen the Expence of ſpecial 
on, Juries, the ſame Act directs hat no ſpecial Juryman Ihall 
ei have more than one Guinea for his Attendance. | 

The Party at whoſe Requeſt the Special Jury was . re 
2. ſtruck may, notwithſtanding that, challenge the Array. ſon. 
So he may challenge the Polls. And if from ſuch Chal- 
lenges, or from Non - attendance there are not ſuffictent 
to make a Jury, eicher Party may pray a Tales. The 
uſual Method now-a-days is to draw ſuch Tales out of 
the Box; though where it is deſired by the Gentlemen of 
the Panel who appear, and confented to by the Parties, 
the Sheriff may return ſuch other Gentlemen as can be 
procured to attend, to whom the Parties have no Objec« 
tion, though by the 7 & 8 V. 3. c. 23. /. 3. the Sheriff 
is directed to return ſuch as are returned upon ſome other 1 Lev. 223. 
Panel. And note; that in Indictments and Informations © Mod. 246- 
neither the Profecutor nor the Defendant can pray a Tales 
without a Warrant from the Attorney General. | 

To come now to ſuch Matters as are relative to Juries 
in general. 

And firſt, as to their having a View, the 4 e 5 of 
Ann enacts, that where it ſhall! appear to the Court to be 
proper the Jury ſhould have a View, the Court may or- 
der ſpecial Writs of D:/#ringas or Habeas Corpera to iſſue, 
ext by which the Sheriff ſhall be commanded to have 6 out of 
; Coulfl the firſt 12 of the Jurors named in ſuch Writs, or ſome 
ur). greater number of them, at the Place in Queſtion, ſome 
he dl convenient Time before the Trial, who ſhall there have 
$ Bo the Matters in Queſtion ſhewed to them by Perfons ap- 
aſter I pointed by the Court. 
rnies And by the 3 G. 2. where a View fhall be allowed, 6 
48, Nef the Jurors who ſhall be named iu fuch Panel, or 3 

who 


Co, L. 137. 
D- 


Dy. 365. 
5 Co. 36. b. 
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who ſhall be mutually aſſented to by the Parties, or in 
Caſe of their Diſagreement, by the proper Officer of the 
Court ſhall have the view, and ſhall be firſt ſworn to try 
the Cauſe before any drawing out of the Box purſuant to 
that Act. | 

N. B. The uſual Way of granting Views now is on 
the Parties entering into a Rule by Conſent, that in Caſe 
no View be had, (as if no Jurors attend) or if a View be 
had by any of the Jurors whomſoever, (though not being 


Six of the firſt Twelve) yet the Trial fhall proceed, and 


no Objection be made on ccount thereof, or for Want 
of à proper Return, Burr. Rep. Part 4. vol. 1. p. 
256. | 

3 now brought the Jury to the Bar, the next 
Thing to be looked into is the Doctrine of Challenges. 

Challenges may be either to the Array, or to the Polls. 

Challenges to the Array are on Account of the Partia- 
lity or intuthciency of the Sheriff, or other Officer re- 
turning the Jury. 

If the Sheriff be liable to the Diſtreſs of either Party, 
or in his Service, or related, or contributory to the Ex- 
pences of the Cauſe, the — may be well challenged. 

Before the 4 & 5 Ann the Want of Hundredors uſed to 
be a frequent Cauſe of Challenge. But by that Act and 
the 23 G. 2. the Venire is always to be de Corp. comita- 
1. 

So before the 23 G. 2. it was a good Cauſe of Chal- 
lenge, that there was no Knight returned in a Cauſe 
wherein a Lord of Parliament was Party. 

If either Party be apprehenſive that the other Side will 
challenge the Array on Acccount of Relationſhip or In- 
tereſt in the Sheriff, the right Way in order to ſave Time 
is for him to ſuggeſt ſuch Matter to the Court, and pray 
a Venire to the Coroners, and if all of them be intereſted, 
then to two Elizors to be appointed by the Court. lt 
upon ſhewing Cauſe the other Party admit the Fact, 
the Proceſs ſhall be directed accordingly, If the other 
Party deny the Fact, the Proceſs ſhall be directed to the 
Sheriff, and the other Party ſhall not afterward be admit- 
ted to challenge the Array on that Account. 

If the Suggeſtion be that the Sheriff is related to the 
other Party, or intereſted on the other Side ; if that be 
denied the Court will order it to be tried, and then direct 
the Proceſs according to the Event of ſuch Trial. 
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If the Challenge to the Array be determined againſt 
the Party, he may afterward have his Challenge to the 
Polls, but neither Party ſhall take a Challenge to the 
Polls which he might have had to the Array. It is to be 
ſeen therefore what is a good Cauſe of Challenge to the 
Polls. 

If the Jury upon a View hear Evidence, it is a good 
Cauſe of Challenge, and ſuch a Miſdemeanor for which 
they may be punithed by the Court, 

By 4 & 5. & M. All Jurors, other than Strangers 
upon Trials per medietatem lingue, muſt have 1ol. a 
Year, of Freehold or Copyhold Lands, or ancient De- 
meſne, or in Rents in Fee or for Lite, and by 3 G. 2. 
20l. a Year Leaſehold, over and above the reſerved Rent, 
is a Qualification, the Leaſe being for the abſolute Term 
of 500 Years or more, or for any other 'Term determi- 
nable upon Lives. | 

The Jurors ought to be omni exceptione majores; there- 
fore if a Juryman be related to either Party, or in- 
tereſted in the Cauſe, or have declared his Opinion, or 
have been Arbitrator in the Cauſe, it is a good Caule of 
Challenge; but I do not enter at large into theſe Mat- 
ters, becauſe ſince the 3 G. 2. by which one Pannel is 


Palm, 62. 


returned for the whole County, and not lels than 48 in 


ſuch Panel, Cauſes of Challenge to the Polls are not fo 
minutely entered into as formerly. 


It is a Rule, that there can be no Challenge to the Ar- Hob. 235. 


ray before a full Jury appears, for if there be not a full 
Jury the Cauſe will remain pro defectu juratorum ; there- 
tore if a full Jury do not appear, the Party who intends 
to challenge the Array may pray a Tales, and afterward 
challenge the Jury; but the Challenge mult be made be- 
fore any of the Jury are ſworn. 

50 if you would challenge the Polis, you muſt do it 
before the Juryman is ſworn. 

In what Manner the Truth of the, Challenge, when it 
is denied, it is to be tried by Triers appointed for that 
Purpoſe, may be ſeen at large in Co. Li. therefore need 
not be repeated. But if a Challenge be taken, and the 
other Side demur, and upon Debate the Judge over-rule 
it, it is to be entered on the original Record, and then 
Advantage may be taken of it above. But it the Judge 
over-rule the Challenge without a Demurrer, it is proper 
for a Bill of Exceptions, 


Having 


2 R. A. 686. 


Cr. K. 41 1. 
2 R. A. 687. 
Co. L. 411. 


Cr. E. 616. 
2 R. A. 714. 
Cr. E. 411. 


2 R. A. 676, 
Co. L. 227, 


Cro, E. 616. 


Cr. E. 227. 


Cr, J. 21. 
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Having now ſeen in general how a Jury is to be gat to- 
= it is neceſſary to enquire what ought to be their 
chaviour after they are ſworn. 
An Officer of the Court ought always to be placed at 
the Door of the Box where they ſit, to prevent any one 
from having Communication with them. And when 


they depart from the Bar, they are to be attended by a 


Bailiff ſworn for that Purpoſe. | 

The Jury after going out of Court ſhall! have no Evi- 
dence with them, but what was ſhewn to the Court as 
Evidence, nor that without the Direction of the Court. 
The Court may permit them to take with them Letters 
Patent, and Deeds under Seal; and the Exemplification 
of Witneſſes in Chancery if dead, but not a Writing 
without Seal unleſs by Conſent of Parties: But though 
the Jury take with them Patents, Deeds, Sc. without 
Leave of the Court, or Writings without Seal, Books, 
Sc, without Conſent of Court or Party, it ſhall not avoid 


the Verdict, though they be taken by the Delivery of 
the Party for whom the Verdict was given. So though 


one of the Jury ſhew a Writing, which was not given in 
Evidence to his Companions. But if they examine Wit- 
neſſes by themſelves, though the {ame Evidence which was 
given in Court, it would avoid the Verdict ; but they may 
come back into Court to hear the Evidence of a Thing 
whereof they are in Doubt. So if the Party for whom 
the Verdict is given, or any for him, deliver a Letter or 
other Writing not given in Evidence, it will avoid the 
Verdict. And note ſuch Cauſe muſt be returned upon 
the Po/tea, or made Parcel of the Record, otherwiſe it 
will not ſtay Judgment, or be Error. 

It is fineable for the Jury to eat at their own Charge 
after they are departed from the Bar; But it will not 
avoid the Verdict, as it will if they eat at the Charge of 
him for whom the Verdict was given, before they are 
agreed on their Verdict. (But note, this ought to be 
certified by the Judge on the Poſtea.) But they may eat 
at his Charge after a privy Verdict. 


CHA P- 


Relative to Trials at Niſi Prius. 2 


CTHAFTTERS HL 


Of Pleas puit darraign Continuance. 


S Matter may happen during the Continuance of a 

| Suit, which may give the Defendant a Plea in his 
Defence which he had not to make at the Commence- 
ment of the Action, it is to be feen what Pleas puis dar- 
raign Continuance are good, and what ſhall be done upon 
them; I will confine myſelf however to ſuch as may be 
tendered at Ni Prius, and they may be either in Abate- 
ment or in Bar. 

If after Iſſue joined in Ejectment the Plaintiff enter Yelv. 180, 
into Part of the Premiſſes, the Detendant may plead it 
in Abatement. 

It after the laſt Continuance the Plaintiff give the De- 
fendant a Releaſe, he may plead it in Bar. 

If the Plaintiff be outlawed in a civil Suit, or excom- - 
municated ſince the laſt Continuance, it may be pleaded - 
in Bar: So if Feme Plaintiff have taken Baron. So in 
Debt by one as Adminiſtrator, the Defendant may plead 
that the Plaintiff's Letters of Adminiſtration are revoked 
prets darraign Continuance. | 

It ſeems dangerous to plead any Matter ps darraign Cr. E. 49. 
Continuance, unleſs you be well adviſed, becauſe if that 
Matter be determined againſt you, it is a Confellion of 
the Matter in Iſſue, and no Ny Prius ſhall be granted, 
And the Plea put in cannot be amended after the Ailizes velv. 181. 
are over: But it may during the Aſſizes be amended be- Freeman 252. 
fore the Judge of N, Prius. 

It is in the Breaſt of the Judge whether he ibid. 
will accept of ſuch Plea or not, i. e. whether he 2 Mod. 307. 
will or will not proceed in the Trial, therefore the Par- 
ty ought to make it appear to the Judge tat it is a true 
Plea ; yet the Plaintiff is not to reply to this Plea at the 
Aſſizes, for the Judge has no Power to accept of ſuch 
Replication, nor to try it, but only to return the Plea as 
Parcel of the Record of Ni/i Prius; and if the Plaintiff 
demur, it cannot be argued there. 

It is not good Pleading to ſay, uod poſi ultimam contin yu, 141, 
nuationem ſuch a Thing happened; but he muſt alledge Freeman 122. 
preciſely the very Day, Time and Place, for the Venue All. 6s. 
muſt be laid in this as in all other Pleas. wk | 

eſe 
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Gilb. Hiſt. 
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ll. ubi ſu - 


pra Lut w. 
1143. 


Cro, Eliz. 49. 


Dy. 361. a. 


Pearſon v. 
Parkins, 
3G. Is | 


Thel. Dig. 
204. 


Rr, Continu- 
ANCE 57. 


Salk. 519. 


An Iitrodufion to the Law | 


Theſe Pleas are two-fold, in Abatement, and in Bar. 
If any Thing happens pending the Writ to abate it, this 
may be pleaded puis darraign Continuance, though there 
be a plea in Bar; for this only waives all Pleas in Abate- 
ment that were in Being at the Time of the Plea in Bar 
pleaded, but not Matter ſubſequent : And though plead- 
ed in Abatement, yet after Plea in Bar pleaded, it is per- 
emptory as well on Demurrer as on Trial, becauſe after 
a Plea in Bar pleaded, which is an Anſwer in Chief, the 
Defendant can never have Judgment to anſwer over. 

When it 1s pleaded in Abatement, it muſt conclude 
quod breve caſſetur, when in Bar, quod Actionem ulterius 
manutenere non debet, and not that the former Inqueſt 
ſhould not be taken : Becauſe it is a ſubſtantive Bar in it- 
ſelf, and comes in the Place of the former, and thereſore 
muſt be pleaded to the Action. | 

Note; a Plea puis darraign Continuance may be plead - 
ed after the Jury are gone from the Bar, but not after 
they have given their Verdict. 

Note ; Likewiſe there are ſome Pleas which may be 
pleaded at Ni Prius that cannot properly be termed Pleas 


puis darraign Continuance, becauſe the Matter pleaded 


need not be expreſsly mentioned to have happened after 


the laſt Continuance. 


As in Treſpaſs after Iſſue joined the Defendant may 
plead that the Plaintiff was outlawed of Felony without 
ſaying after the laſt Continuance. So he may in like 
Manner plead that the Plaintiff was Covert the Jay of 
the Writ purchaſed, though he cannot plead tna: the 


Plaintiff took Baron pending the Writ, without plzading 


it after the laſt Continuance—The Diverſity ſeems to be 
between ſuch Things as diſprove the Writ in Fact, and 
luch as diſprove it in Law. | 

The laſt Continuance where ſuch Plea is pleaded at the 
Aſſizes, is the Day of the Return of the Yenire Facias, 
from whence the Piea.is continued by the ward of the 
Diſtringas or Habeas Corpus till the next Term Niſi Pri- 
as, Cc. | | 

If the Matter of the Plea ariſe by Deed it ought to 
be pleaded with a Profert. 

The Form of the Plea, if at the Aſſizes, is as follows: 
And now at this Day, that is to ſay, c. comes the 
« ſaid C. D. by R. H. his Counſel, and ſays, that the 
% {aid 4, B. ought not further to maintain this Action 


againſt 


/ 
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© againſt him the ſaid C. D. becauſe he ſays that after 
es the Day of 


« Day until the 
c 


Day of in Mic. Term 
next (unleſs the Juftices of our Lord the King, aſſign- 
“ed to hold the Aſſizes of our Lord the King in and for 
the County of C. ſhould firſt come on the Day of 
66 at B. in the ſaid County of C.) the Action 
« aforeſaid is continued, to wit, on, &c. at Fc. the 
ſaid A. B. by his Deed dated, &c. did releaſe And 
to ſhew the particular Matter, and conclude, ** And 
this he is ready to verify, wherefore he prays Judgment 
« if the ſaid A. B. ought further to maintain this Action 
« againſt him,” G. 

In Treſpaſs againſt Four, after ſeveral Continuances 
Three of them plead the Death of the Fourth after the 
laſt Continuance, et petunt judicium de brevi et quod breve 
illud caſſetur. And on Demurrer, the Concluſion of the 
Plea was holden to be bad: for it ſhould have been, 
petunt Judicium ſi Curia ulterius procedere vult, becauſe in 
Fact the Writ was abated before by the Death of the 
Party. Had it been a Matter which only made the 
Writ abateable, ſuch Concluſion ſeems right 

Note; It ſeems agreed that the Defendant can have 
but one Plea after the laſt Continuance. | 


Where a Plea is certified on the Back of the Peſfea, and pl. 5. & pl. 41. 
the Plaintiff demurs, if the Defendant on the Expiration / 


of a Rule given for him to join in Demurrer, refuſes to 
do ſo, the Plaintiff may ſign Judgment. 


laſt paſt, from which 
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Or Abatement by the Death of Parties. 


— 


FF 7 HIS was a curious Learning as it ſtoud at Common 
Law in ſuch Caſes where there were more Plaintiffs 


azad Defendants than one; for the Rule laid down by 


Lord Chief Baron Gilbert in his Hiſtory of C. B. 19+. 
though founded in Reaſon, does not ſeem to be warranted 
jntirely by the Caſes ; the Rule laid down. by him is, that 
vhere- ever the Death of any Party happens pending the 
Writ, and yet the Plea is in the ſame Condition as if ſuch 
Party were living, there ſuch Death makes no Alteration. 
However, now by 8 & 9 V. 3. c. 11. if there be two 
or more Plaintiffs or Defendants, and one or more of 
them ſhould die, if the Cauſe of Action ſurvive, the 
Action ſhall not be thereby abated, but ſuch Death being 
ſuggeſted on the Record, ſhall proceed, &c. 

By the fame Act, if any Plaintiff happen to die after 
an interlocutory Judgment, the Action ſhall not abate, it 
it might originally be maintained by the Executors ot 
ſuch Plaintiff, and if the Defendant die, after ſuch 
interlocutory Judgment, the Action ſhall not abate, 


jf it might originally be maintained againſt the Executors 


of ſuch Defendant ; and the Plaintift or his Executors 
may have a Sci. Fa. againſt the Defendant or his Exe- 
cutors, to ſhew Cauſe why Damages ſhould not be aſſeſſed, 
Wc Us. 0 

By the 17 Car. 2. c. 8. it is enacted, That in all 
Actions perſonal, real or mixed, the Death of either 
Party between the Verdict and Judgment ſhall not be 


alledged for Error, ſo as ſuch, Judgment be entered within 


two Terms after ſuch Verdict. 
The Death of either Party before the Aſſizes is not 
remedied by this Statute, but if the Party die after the 
Aſſizes begin, though the Trial be after his Death that is 
within the Remedy of the Statute, for the Aſſizes is but 
ene Day in Law. Yet the Court ſaid it was in their 
iI2iſcretion, whether they would arreſt the Judgment; 
but in Lord Raymond 1415. it was holden not aſſignable 
for Error, it appearing by the Record that the Detendant 
appeared per Atternatum ſuum, 
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Of Demurrer to Evidence, 


F the Plaintiff or Defendant give in Evidence Matter 

of Record, or Writings, or Parol Evidence on which 
a Doubt in Law ariſes, the other Side may demur to the Co. L. 27, 
Evidence ; otherwiſe if there be a Doubt whether the | 

Fact be well proved, tor the Jury may find it on their 1 3 

own Knowledge. He that demurs to Evidence admits it“ 7. 

to be true, and if the Matter of Fact be uncertainly al- Kleyn 18. 

ledged, or it be doubtful whether it be true or not, be- 

cauſe offered to be proved only by Preſumptions and Pro- 

babilities, and the other Party will demur thereupon, fo 

that the trutli of the Fact as well as the Validity of Evi- 

dence be referred to the Court, he that alledges this 

Matter cannot join in Demurrer, but ought to pray Judg- 

ment of the Court that his Adverſary may not be admitted 

to his Demurrer, unleſs he will confeſs the Matter of Fact 
to be true; and if he do not ſo do, but join in Demurrer, 

he has likewiſe miſbehaved, and the Court cannot proceed 

to Judgment, but a Yenire de Nows ſhall go. Where there TY V. 

is a Demurrer to Evidence, the Judge orders the Aſſociate jug © 

to take a Note of the Teſtimony, and that is ſigned by the 1682, per 

Counſel on both Sides, and the Demurrer is aſhxed to the Pemberton, 

Poe. If one demur properly, the other ought to join, 5 7 Eb, 

except it be in an Information at the Suit of the King; - 
ſortiori the King himſelf need not, as in a > pe Impedit, 

but the Judge muſt direct the Jury to find the Matter 

ſpecially. In Aſumpſit to prove a Conſideration, an 1 Lev. $7, 

Arreſt was to be proved by the Plaintiff, and for that he | 
did not produce the Writ, the Defendant demurred ; and 
it was agreed by the en that the Writ ought to have 

been produced, but by the Demurrer it is confeſſed; the 
Arreſt being Matter of Fact, though to be proved by 
Matter of recofd ; and the Jury might of their own 
Knowledge know there was a Writ ; and by the De- 
murrer all Matters of Fact are confeſſed that the Jury 
could know of their own Conuſance. 

Ona Demurrer to Evidence, the only Queſtion for the — 
Conſideration of the Court is whether the Evidence given % C. 3. B. R. 
be ſuch as ought to be left to the Jury in ſupport of the affirmed in 
live joined; and no Objection can be made to the De- Pom Proc. 
elaration or other Pleadings in that Stage of the Cauſe. 2 — 
The Judgment on ſuch a Demurrer is, that the Evidence G. 3. B. R. 
if, or is not ſufficient to maintain the Iſſue joined, Aſh, Ent, 194. 


5 Co. 10. 


On 
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Cr. Car. 143. 
L. Raym. 60, 
2 Ro. 119, 
Salk. 284, 
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On a Demurrer to Evidence the moſt uſu?l Courſe is 
to diſchargethe Jury without more Inquiry, (though they 
may find Damages conditionally) and for a Writ of In- 
quiry to be executed after. But if the Matter be clear, 
the Court need not admit a Demurrer. If the Judge 
admit that for Evidence, which is not, the Party cannot 
demur for that Cauſe, but muſt tender a Bill of Excep- 
tions, 

The following Form of a Demurrer to Evidence and 
Joinder thereto, may perhaps be found uſeful at an 
Aſlizes. | 

„ Afterwards on the Day, and at the Place within 
« contained, before Sir Richard Adams, Knight, one of 
„the Barons of our Lord the King, of his Court of 
*« Exchequer at Weftminſter, Sir Richard Afton, Knight, 
one of the Juſtices of our ſaid Lord the King, aſſigned 


* to hold Pleas in the Court of our ſaid Lord the King, 


© before the King himſelf, and others their Fellows, 
*© Juſtices of our ſaid Lord the King, aſſigned to take 
* rhe Allizes in and for the City of V. in the County 
of the ſame City, according to the Form of the Statute, 
„ Fe. come as well the within-named Charles Withers, 
* Eſq; as the within-named George Wingfield, Eſq; by 
« their Attornies within- named. And the Jurors of the 
* Jury, whereof Mention is within made; that is to 
„ ſay R. L. Sc. being called likewiſe come, and being 
«© choſen, tried, and ſworn to ſay the Truth of the 
% Premiſſes within contained; as to the firſt Iſſue be- 
„ tween the Parties within joined, ſay, thaf the ſaid 
* George Iinefield is guilty of the Treſpaſs within 
« complained ot in Manner and Fogm as the ſaid Charles 
* I/ithers hath above complained ; and they aſſeſs the 
„ Pamages of the ſaid Charles Withers, by Reaſon there- 
< of to tix Pence. And as to the Iſſue laſtly within 
joined between the ſaid Parties, the ſaid George Wing- 
field ſhews in Evidence to the Jury aforeſaid, to prove 
* and maintain the Iſſue laſtly within joined on his Part 
„by one Witneſs, That” (ſo ſtate the Evidence) 
& And the faid Charles Mithers ſays, that the afore- 
&« ſaid Matter to the Jurors aforeſaid, in Form 
** aforeſaid ſhewn in Evidence by the ſaid George 
ing feld, is not ſufficient in Law to maintain the ſaid 
* Iſſue !aſtly within joined, on the Part of the ſaid- George 
« IWzrefeld, and that he the ſaid Charles I/ithers to the 
«© Niatter aforeſaid, in Form aforeſaid ſhewn in Evidence, 
„bath no Neceility, nor is he obliged by the Laws ot 
«& the Land to anſwer; and this he is ready to verify; 
„ Wherefore for want of fofficient Matter in that Behalf 
e thewn in Evidence to the Jury aforeſaid, the ſaid Charles 
* Withers prays Judgment, and that the Jury aforeſaid 

cc may 
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| „ may be diſcharged from giving any Verdict upon the 

| „ ſaid Iſſue; and that his Damages by Reaſon of the | 
| «© Treſpaſs within complained of, may be adjudged to Joinder in 
« him, &c.” And the ſaid George Wingfield, for that Pemurrer. 
„he hath ſhewn in Evidence to the Jury aforeſaid, 

&* ſufficient Matter to maintain the Iſſue laſtly within join- 

* ed, on the Part of the ſaid George JVingfield, and 

« which he is ready to verify; and for as much as the 

| * ſaid Charles Withers doth not deny, nor in any Man- 

© ner anſwer the ſaid Matter, prays Judgment; and 

* that the ſaid Charles Withers may be barred from 

© having his. aforeſaid Action againſt him, and that the 


] 

f Jury aforeſaid may be diſcharged from giving their 
f “ Verdict upon the Iſſue laſtly joined, &c. Where- 
: fore let the Jury aforeſaid be diicharged by the Court 
| here, by the Aſſent of the Parties, from giving any 
8 „ Verdict thereupon.” | 

» 

e 

ö 

7 

| 

) 

ATE. 

1 Of Bills of Exceptions. 

1 

5 

2 B. Meſiminſter 2. (13 E. 1.) it is enacted, That it 
, one impleaded before any of the Juitices, alledge an 
1 Exception, praying that the Juſtices will allow it, and if 
E they will not, if he write the Exception and require the 
c Juſtices to put their Seals to it, the Juſtices ſhall ſo do, 
t and if one will not, another ſhall. And if the King, on 
) Complaint made of the Juſtices, cauſe the Record to 
- come before him, and the Exception be not in the Roll, 
1 on ſhewing it written with the Seal of the Juſtice, he 
y thall be commanded at a Day to confeſs or deny his Seal, 
| and if he cannot deny his Seal, they ſhall proceed to judge 
4 and allow, or diſallow the Exception. Suk 088 
e The Bill of Exceptions muſt be tendered at the Trial. AE: 
„ The Nature and Reaſoning of the Thing requires the 
" Exception ſhould be reduced into Writing when taken and 
; diſallowed, like a ſpecial Verdict or a Demuirer to Evi- 
It X dence, 
es I 

d 4 
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dence, not that they need to be drawn up in Form, bur 
the Subſtance muſt be reduced into Writing while the 
Thing is tranſacting. If a Judge allow the Matter to be 
Evidence, but not concluſive, and fo refer it to the Jury, 
no Bill of Exception will lie ; as if a Man produce the 
Probate of a Will to prove the Deviſe of a 'Term for 
Years, and the Judge leave it to the Jury, but he may 
have an Attaint againſt the Jury if they And againſt tlie 
Will. | | 

A Bill of Exception ought to be upon ſome Point of 
Law, either in admitting or denying of Evidence, or a 
Challenge, or ſome Matter of Law ariſing upon Fact not 


denied, in which either Party is over-ruled by the Court: 


If ſuch Bill be tendered and the Exceptions in it are truly 
ſtated, then the Judges ought to ſet their Seal in Teſti- 
mony that ſuch Exceptions were taken at the Trial; 
but if the Bill contain Matters falſe, or untruly ſtated, or 
Matters wherein they were not over-ruled, they are not 
obliged to affix the Seal. A Bill of Exceptions is not to 
draw the whole Matter into Examination again, it is only 
for a ſingle Point, and the Truth of it can never be 
doubted after the Bill is ſealed, for the adverſe Party is 
concluded from -averring the contrary, or ſupplying an 
Omiſſion in it. 
If the Judges refuſe to ſign the Bill, the Party grieved 
by the Denial may have a Writ upon the Statute, 
commanding the ſame to be done jyuxta fer- 
mam ſlatuti ; it recites the Form of an Exception 
taken and over- ruled, and it follows vobis precipimus quid 
ſi ita eft, tunc frgilla veſtra apponatis; and if it be return- 
ed guod non ita et, an Action will lie for a falſe Return, 
and thereupon the Surmiſe will be tried, and if found to 
be ſo, Damages will be given, and upon ſuch a Recovery 
a peremptory Writ commanding the ſame. | 
In Sir H. Vane's Caſe, (who was indicted for High 

Treaſon) the Court refuſed to ſign a Bill of Exceptions, 
becauſe they ſaid criminal Caſes were not within the 
Statute, but only Actions between Party and Party. 
But in 1 Leon. 5. it was allowed in an Indictment for a 
Treſpaſs, and in 1 Vent 366. in an Information in Nature 
of a Iuo WWarranto. 

A Bill of Exceptions is only to be made Uſe of upon a 
Writ of Error, and therefore where a Writ of Error will 
not lie, there can be no Bill of Exceptions. | 

Though ex rigore juris the Party ſhall not have Ad- 
vantage of his Bill of Exceptions, but on a Writ of 
Error; yet where the Action has been brought - the 

| ourt 
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Court of K. B. that Court, to prevent Delay and Ex- 
pence, has ſometimes examined the Matter betore Judg- 
ment. 

If the Bill of Exceptions be not tacked to the Record, 
it ſeems neceſſary to ſet out the whole Record in it in the 
tollowing Manner. f 

« Be it remembered, that in the Term of the Holy 
cc Be f in the third Year of the Reign of our Sove- 
« reign Lord George the 3d. now King of Great Britain; 
« and fo forth, came HVilliam Hickell b James Philips his 
« Attorney, into the Court of our ſaid Lord the King of 
„ the Bench at Meſtminſter, and impleaded John Money, 
& James Watſon, and Robert Blackmore, in a certain Plea 
« of Treſpaſs, on which the ſaid Milliam declared againſt 
them, That“ (ſet out the Declaration and other Plead- 
ings,) „And thereupon the Iſſue was joined between the 
« faid William and the ſaid Fohn Money, uu Watſon, 
« and Robert Blackmore; and afterwards, to wit, At 
the Sittings of Ni Prius held at the Guildhall of the 
City of London aforeſaid, in and for the ſaid City, be- 
fore the Right Honourable Sir Charles Pratt, Knight, 
Chief Juſtice of our ſaid Lord the King of the Bench 
at We/tmin/ter, Thomas Lloyd, Eſq; being aſſociated 
to the ſaid Chief Juſtice, according to the Form of 
the Statute in ſuch Caſe made and provided; on Wed- 
« neſday the ſixth Day of July, in the third Year of the 
Reign of our ſaid . the preſent King, the aforeſaid 
Hue fo joined between the ſaid Parties as aforeſaid, 
came to be tried by a Jury of the City of London afore- 


10 
40 
40 
40 
40 
« 


A. Z. and C. D. &c. good and lawtul Men of the 
ſaid City of London; at which Day came there as well 
the ſaid William Hickell, as allo the ſaid John Money, 
James Watſon, and Robert Blackmore, by their reſpec- 
tive Attornies aforeſaid. And the Jurors of the Jury 
aforeſaid impanelled to try the ſaid Iſſue being called 
alſo came, and were then and there in due Manner 
choſen and ſworn to try the ſame Iſſue; and upon the 
Trial of that Iſſue the Counſel learned in the Law 
for the ſaid William Hickell, to maintain and prove 
the ſaid Iſſue, on his Part gave in Evidence, Tha: 
(So ſet out the Evidence on the Part of the Plaintiff, 
and then ſet out the Evidence on the Part of the De- 
fendants, and then proceed as follows) * Where- 
upon the ſaid Counſel — the fad yy 
2 6c 4 
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ſaid, for that Purpoſe duly impanelled, that is to fay, 
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did then and there inſiſt before the Chief Juſtice 
« aforeſaid, on the Behalf of the Defendants above- 


c 


% named, that the ſaid ſeveral Matters ſo produced 


and given in Evidence on the Part of the faid Defen- 
* dants as ?foreſaid, were ſufficient, and ought to be ad- 
„ mitredand allowed as decifive Evidence, to intitle the 
„ ſaid Defendants to the Benefit of the Statute made in 
the 24th Year of the Reign of his late Majeſty King 
* (Gegrge the Second, intitled, an Act for rendering 
Juſtices of the Peace more fafe in the Executions of 
© their Office, and for indemnifying Conſtables and 
© others, acting in Obedience to their Warrants; and 
de that therefore the ſaid Milliam Hickell ought to be 
„ barred of his aforeſaid Action, and the ſaid Defen- 
6 dants acquitted thereof, and thereupon the ſaid De- 
„ fendants, by their Counſel aforeſaid, did then and 
there pray of the ſaid Juſtice to admit and ailow the 
5 faid Matters and Proof ſo produced and given in Evi- 
«© dence for the ſaid Defendants aforeſaid, to be conclu— 
e five Evidence to intitle the ſaid Defendants to the Be- 
© netit of the Statute aforeſaid, and to bar the ſaid Mil- 
e iam of his Action aforeſaid. But to this, the Coun- 
„ ſel learned in the Law, on Behalf of the ſaid Milliam 
« Hickell, did then and there inſiſt before the Chiet 
« Tuſtice aforeſaid, that the Matters and Evidence afore- 
© fajd ſo produced and proved on the Part of the ſaid 
* Defendants as aforeſaid, were not ſufficient, nor ought 
to be admitted or allowed to intitle the ſaid Defendants 
to the Benefit of the Statute aforeſaid ; or to bar the 
« (aid Milliam Hictell of bis aforeſaid Action, and that 
neither the faid Defendants, or any of them, nor the 
„ faid Earl of Halifax, were or was within the Words 
© or Meaning of the Statute made in the ſeventh Year 
of the Reign of his late Majeſty King James the Firſt, 
* intitled, An Act for Eaſe in pleading againſt trouble- 
© ſome and contentious Suits, proſecuted againſt Juſti- 
© ces of Peace, Mayors, Conſtables, and certain other 
„ his Majeſty's Officers, for the lawful Execution of 
© their Office, nor of the Statute made in the 21ſt Year 
of the Reign of the ſame late King, intitled, An Act 
eto enlarge and make perpetual the Act made for Eaſe in 
© pleaving againſt troubleſome and contentious Suits pro- 
„ ſecuted againſt Juſtices of the Peace, Mavors, Con- 
„e ſtables, and certain other his Majeſty's Otticers, for 
the la fal Execution of their Office, made in the 
ſeventh Tear or his Majeſty's moſt happy Reign; not 
01 the lad Statue made in the 24th Year of the Reign 
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of his late Majeſty King George the Second ; nor in any 
Way intitled to the Benefit of any of theſe Statutes, 
And the Counfel for the faid William Hickell further 
inſiſted, that the Seizure and Impriſonment of the ſaid 
William Vlicbell were not made or done in Obedience 
to the ſaid Warrant, nor have the ſaid Defendants, or - 
any of them in that Behalf, any Authority thereby, 
And the laid Chief Juſtice did then and there declare 
and deliver his Opinion to the Jury aforeſaid; That 
the ſaid ſeveral Matters io groduced and proved on the 
Part of the Defendants were not upon the whole Caſe 
ſufficient to bar the ſaid 7am Hickell of his afore- 
ſaid Action againſt hem, and with that Direction 
left the ſame to the ſaid Jury; and the Jury aforeſaid 
then and there gave their Verdict for the ſaid Milliam 
Hickell, and Zool. Damages; Whereupon the ſaid 
Counſel for the ſaid Defendants did then and there, on 
the Behalf of the ſaid Defendants, except to the atore- 
ſaid Opinion of the ſaid Chief Juſtice, und inſiſted on 
the ſaid ſeveral Matters and Proofs as an abſolute Bar 
to the aforeſaid Action, by Virtue of the laſt men- 
tioned Statute: And in as much as the faid ſeveral 
Matters ſo produced and given in Evidence, on the 
Part of the faid Defendants, and by their Counſel 
aforeſaid objected and inſiſted on as a Bar to the Acti- 
on aforeſaid, do not appear hy the Record of the Ver- 
dict aforeſaid, the ſaid Counſel for the aforeſaid De- 
fendants did then and there propoſe their aforeſaid Ex- 
ception to the Opinion of the ſaid Chief Juſtice, and 
requeſted the ſaid Chief Juttice to put his Seal to this 
Bill of Exception, containing the ſaid ſeveral Matters 
ſo produced and given in Evidence on the Part of the 
ſaid Defendants as aforeſaid, according to the Form 
of the Statute in ſuch Caſe made and provided; and 
thereupon the aforeſaid Chief Juſtice, at the Requeſt 
of the ſaid. Counſel for the above- named Deſendants, 
did put his Seal to this Bill of Exception, purſuant 
to the aforeſaid Statute in ſuch Caſe made and provid- 
ed, on the ſixth Day of July atorelaid, in the | hird 
Year of the Reign of his ſaid preſent Majeſty. 

The above Precedent is taken from a Bill of Excepti- 


ons, which was made uſe of within theſe few Years pat : 
But it does not ſeem neceſſary to ſtate the whole Record 


In 


the Bill, provided the Bill be tacked ro the Record; 


which the Statute plainly hes may be done, by ſaying, 
if the Exceptions be not in the Roll: And there are Prece- 
dents to warrant this Mode of Proceeding. 


The 
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The Bill of Exceptions would then begin as follows, 
6 Which ſaid Iſſue in Form aforeſaid joined between the 
« Parties aforeſaid, afterwards, to wit, at the Sittings, 
Fue the former Precedent.) 


CHAPTER YL 


Of Defects amendable after verdict or aided by it. 


WH E Rule is to allow Amendments wherever the 
Judge has an Authority to try the Cauſe. As if 
the Nr: Prius Roll differ from the Plea Roll in a Matter 
which does not alter the Iſſue, for it is only a Tranſcript 
of it to carry the Iſſue of it into the County. But in 
Ejectment, if the Yenire be de placito tranſgreſſonts, 
omitting et ejectionis firme, it is ill, becauſe not in the 
ſame Action; but if the Diſtringas or Hab. Corp. is 
right, the Yenire will be null, and the Want of it is ad- 
ded. So in Sci. Fa. againſt an Executor to have Execu- 
tion of a Judgment for Damages in Trover, it was mov- 
ed in Arreſt of Judgment, that the Venire was in placits 


 debiti, and a new Venire was awarded, The Verdict it- 


ſelf may be amended by the Memory of the Judge who 
tried the Cauſe. And on the Authority of that Caſe in Cre. 
Car. the Paſtaa was amended by the Judge's Notes; where 
the A ſſociate had miſtaken and entered id. Damage in 
Covenant, taking it for Debt inſtead of entering Dama- 
Res 2741. So a ſpeciai Verdict may be amended by the 
Minutes taken by the Clerk of Aſſize, but nothing can 
be added to the Minutes tho' ever ſo ſtrongly proved, 
for that would be to ſubject the Jury to an Attaint for 
what was not found by them. BEES 

If an Iſſue be tendered by the Plaintiff, and the De- 
fendant join the Similiter by the Plaintiff's Name, or 
vice verſa, this ſhall be amended, there being a Ne- 
gative and an Affirmative between the Parties. 

It is an eſtabliſhed Doctrine, that a Verdict will aid 2 
Title defectively ſet out, but not a defeCtive Title. As 
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in Treſpaſs for taking Dung without ſaying imum ſuum or 
ipfrus querentis, for that is a plain Defe& of Title; but it 
will cure all the Omiſſions of il. Parties in the Allegations, 
which muſt be preſumed to have been given in Evidence 
to the Jury: As in a Quare Impedit, if a Preſentation 
be not alledged, yet if the Iſſue were ſuch as to make it 
neceſſary for the Plaintiff to prove one, the Want of the 
Allegation will be cured by the Verdict. 

So Surpluſage doth not vitiate after a Verdict, but if 
it be repugnant to what 1s before alledged, it is void. As 
in Trover, it the Plaintiff declare that on the 4th of 
March he was poſſeſſed of Goods, and that after, viz. 
1ſt of March they came to the Defendant's Hands, 

If the Giſt of the Defendant's Bar be bad, it will not 
be cured by a Verdict found for him, but the Plaintiff 
ſhall have ſudgment if the Verdi& paſs for him, either 
for the Badneſs or the Falſeneſs of the Bar; as if in 
Debt on a ſingle Bill the Defendant plead Payment with- 
out any Acquittal, and it is found for him, yet he ſhall 
not have Judgment, becauſe the Giſt of the Plea is bad, 
ſince the Obligation is in Force till diſſolved, es /igamize 
quo ligatum eff ; but if it had been found for the Plaintiff, 
he ſhould have had Judgment. | 

Note; in Fact ſuch Piea would at this Day be good 
by 4 Ann. c. 16. /. 12. but the Caſe equally ſerves for 
Illuſtration, | 

A Verdict cannot help an immaterial Iſſue, but will an 
improper or an informal one ; as if Not guilty be plead- 
ed in Debt, tho' this be an improper Iſſue, yet if found 
for the Plaintiff, he ſhail have Judgment. 90 in Aſſault 
and Battery the Defendant juſtified guod moderate caſtiga- 
vit, the Plaintiff replied guad non moderate caſtigavit, and 
after a Verdict for him had Judgment, though the Tra- 


verſe was informal, for it ought to have been de injuria 


ſua propria. So in Replevin, where the Defendant 
avowed for Rent, for that /. being ſeized in Fee married 
B. and had Iflue D. and that B. and D. after the Death 
of A. granted the Rent, the Plaintiff traverſed the Seiſin 


of A. the Defendant had a Verdict, and it was holden 
good, though the Iſſue was not ſo apt as it might have 
been, for the Seiſin of the Grantor was what ought pro- 


perly to have been traverſed. 
But for the better underſtanding what Defects 


are amendable after Verdict, or are aided by it, : 
N. 


Want < 
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it will be neceſſary to take a curſory View of the 


ſeveral Statutes of Amendments and Jeofails, and to 


note ſome of the Determinations thereupon. 
By 14. E. 3. c. 6. No proceſs ſhall be annulled or 
diſcontinued by the Miſpriſion of the Clerk in writing 


one Syllable or Letter too much or too little, but it ſhall 


be amended. 

The Judges conſtrued this Statute ſo favourably as to 
extend it toa Word ; but not being agreed whether they 
could make theſe Amendments as well after Judgment as 
before, occaſioned the making the 9 H. 5. c. 4. and 4 
H. 6. c. 3. by which ſuch Power is given to them as 
long as the Record or Proceſs is before them. | 

By8 H. 6. c. 12. No Judgment or Record ſhall be 
reverſed or annulled for Error in any Record, Proceſs or 
Warrant of. Attorney, original Writ or judicial Panel, or 
Return, by Razure, m— or by Addition, Sub- 

s, Letters, Titles, &. 
but the Judges in *fhirmance of Judgment may amend al] 


that which to them ſeems to be the Miſpriſion of the 


Clerk. 

By 8 H. 6. c. 15. The Judges in any Records or 
Proceſs before them by Error or otherwiſe, or in Returns 
of Sheriffs, Coroners, &c. may amend the Milpriſion 
of the Clerk of the Court, or of the Sheriffs, Coroners, 
their Clerks, or other Officer whatſoever, in writing a 
Syllable or Letter too much or too little. 

32 H. 8. c. 30. enacts, That if (1) any Iſſue be tried 
(2) by Oath of 12 Men, for the (3) Party, Plaintiff, 
or Demandant, or for the Party Tenant or Defendant, 
in any Courts of Record, Judgment ſhall be given, any 
( 4 ) miſpleading, Lack of Colour, inſufficient Pleading, 
or Jeofail, any Miſcontinuance or (5) Diſcontinuance, 
or (5) miſconceiving of Proceſs, misjoining of the Iſſue, 
Lack of Warrant of +trorney of the Party againſt whom 
the Iſſue ſhall be tried, or other negligence of the Parties, 
their Counſetlors or Attornies notwithſtanding, and the 
Judgment ſhall ſtand according to the (7) Verdict with- 
out Reverſal. 85 
1. If in Replevin the Plaintiff is nonſuited after Evi- 
"dence, and the Jury aſſeſs Damages for the Avowant, 
this is no Trial within the Act, for it is only in Nature ct 


ay Enqueſt of Office. 


2. An Ifſue upon Nul tiel Record is not within the 
AQ. | 
3. So an Iſſue between the Demandant and Voucher 
is not within the Act. | 


4. It 
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4+ If as to Part the Defendant join Iſſue, but ſay no- Ibid. 
thing to the Reſt, and this Iſſue be found for the Plain- 
tiff, he ſhall have Judgment; but if pleaded to the Haar. 338. 
Whole, it is a bad Plea, and not helped by the Statute. 

5. This Statute extends to Diſcontinuances on the 1 R. R. 161, 
Part of the Plaintiff as well as thoſe on the Part of the “ J. 828. 
Defendant ; and to thoſe after as well as before Verdict. 

6. Miſconceiving of Proceſs within this Act is, as if —— 

a Diflringas be awarded where it ſhould be a Ha. Cor. 
But it is other wiſe if a Venire (or other Proceſs) be award- 
ed to a wrong Officer. | 

7. If the Judgment be not given upon the Verdict, it yg, 169. 
is not within the Act; as in Debt again an Heir who 
pleads Riens per deſcent, except 20 Acres in D. upon 
which Iſſue is joined, and Verdict for the Defendant. 

If the Plaintiff take Judgment upon the Confellion, it 
may be reverſed by Reaſon of a Diſcontinuance. 

13. Eliz. c. 14. enacts, that after Verdict Judgment 
thereupon ſhall not be reverſed for Want of Form touch- 
ing falſe Latin, or Variance from the Regiſter or other 
Faults in Form or for Want of any (1) Writ, original 
or judicial, or by Reaſon of any (2) imperfect or inſuſſi- 
cient Return of any Sheriff or other Officer, or for Want 
of any Warrant of Attorney, or for any Fault in Pro- 
ceſs upon or after any Aid, Prayer and Voucher. 

1. An ill Writ in Subſtance, or a good Writ which Cr. E. 922. 
warrants not the Declaration, is not aided by the Statute: 
But the Want of a Bill on the File, which is in Nature 
of an Original, is aided by the Equity of the Act. 
2. But if there be no Return, or the Writ be album Yelv. 110. 
breve, this is not helped by this Act, however, it ſeems 
remedied by the following Statute. | | 
21 Ja 1. 13. enacts that after Verdict, Judgment 
thereupon ſhall not be ſtayed or reverſed for any Variance 
in Form only between the Original or Bill, and the De- 
claration, Plaint or Demand, or for Lack of the Aver- 
ment of any Life, ſo it be proved they are living; or be- 
cauſe the Venire, Ha. Cor. or Diftringas was awarded to 
a Wrong Officer upon any inſufficient Suggeſtion, or for 
miſnaming any of the Jury in Surname or Addition in 
anv of the Writs or Returns thereof, ſo as they be proved 
to be the ſame as were meant to be returned; or for that 
there is no Return upon any of the Writs, ſo as a _ 
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be returned and annexed thereto ; or for that the Sheriff 
or other Officers Names be not ſet to the Return of ſuch 
Writ, ſo as it appears by Proof that the Writ was return- 
ed by him; or for that the Plaintiff in Ejectment or other 
perſonal Action being under Age appeared by Attorney : 
if a Verdict paſs for him. | 

T here were but 24 returned upon the Panel annexed 
to the Venire Facias, but there were 48 upon the Ha, 
Cor. upon which the Defendant made no Defence; and 
upon Motion the Verdict was ſet aſide without Coſts, 
the Court ſaying that the 21 Fac. 1. means only the for- 
mal Words upon the Writ, for there muſt be a Panel 


* annexed to the Return. 


1 Vent. ico. 


16 & 17 Car. 2. c. 8, (which was called by Juſtice 
Twiſd-n, the O:anipotent Act) enafts, That after Ver- 
dict Judgment thereupon ſhall not be ſtayed or reverſed. 
tor Want of Form, or Pledges returned upon the Origi- 
nal, or for Want of Pledges upon any Bill or Declaration, 
or for Want of a Profert of any Deed, or of Letters teſ- 


tamentary or of Adminiſtration, or for the Omiſſion of 


1 Saund. 247. 


vi et armis, or contra pacem, or for or by reaſon of the 
miſtaking of the Chriſtian or Sirname of either Party, 
Sums, Day, Month, or Vear, in any Bill, Declaration 
and Pleading, being right in any Writ, Plaint, Roll or 
Record preceding, or in the ſame to which the Plaintiff 
might have demurred, and ſhewed the ſame for Cauſe, 
or for Want of Hoc paratus eft verificare, or hoc paratus 
eft wverificare per Recordum, or tor that there is no right 
Venue, ſo as a Trial was by a Jury of the proper County 
where the Action is laid, or for Want of a miſericerdia 


or capiatur, or becauſe one is entered for the other; and 


that all ſuch Omiſſions, Variances, and Defects, and 
other Matters of like Nature, not being againſt the Right 
of the Matter of the Suit, or whereby the Iſſue or the 
Trial are altered, ſhall be amended, where ſuch Judg- 
ments are or ſhall be removed by Writ of Error. 

In an Action for Words the Plaintiff declared, that 
the Defendant ſaid apud London, that he had ſtolen Plate 
at Oxford, the Defendant jnſtified that he did ſteal 
Plate at Oxford, per quod he ſpoke the Words at London ; 
Plaintiff replied de ſnjuria ſua propria; and upon Iſſue 
tried in London, obtained a Verdict; and though it was 
allowed, that the only Point in Iſſue was, whether the 
Felony were committed, which was triable at Oxferd, 
yet it was holden to be aided by this Act, and the Plain- 
tiff had Judgment. Ds ON 


Note; 
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Note; An actual Amendment is never made upon Str. 1011. 


this Act, but the Benefit of the AQ is attained by the 
Court's over-looking the Exception. | 

4 & 5 Ann. c. 16. enacts, That no Judgment by Con- 
feſſion, &c. or upon any Writ of Enquiry of Damages 
executed thereon, ſhall be ſtayed or reverſed for any Im- 
perfection, Matter or Thing whatſoever, which would 
have been cured by any of the Statutes of Jeofail, in 
Caſe of a Verdict, ſo as there be an Original Writ or 
Bill, and Warrant of Attorney duly filed according to 
the Law, as is now uſed. 


Note; The foregoing Statutes are conſtrued not to ex- Rex. Ellames, 
tend to criminal Proceedings, on Account of the Words Pale. 1734, 


«« Plaintiff and Defendant” made uſe of in them. But 
by 9 An. c. 20. it is enacted, That all the Statutes of 
_—_ ſhall be extended to all Writs of Mandamus and 
nformations in Nature of a Ou Warranto. ; 

5 G. I. c. 13. After the Clauſe of Amendment of 
Writs of Error, ſays that where any Verdict hath been, 
or ſhall be given in any Action, Suit, Bill, Plaint or 
Demand, &c. The Judgment thereupon ſhall not be 
ſtayed or reverſed for any Defeat or Fault either in Form 
or Subſtance, in any Bill, Writ, Original or Judicial, 
or for any Variance in ſuch Writs from the Declaration 
or other Proceedings. 


EMAP TE E® Yo 
Of New Trials. 


E have ſcen in the fiiſt Chapter of this Book 

how the Jury are to demean themſelves during 
the Time of the Trial, and in their Conſultations atter 
they are withdrawn trom the Bar. However, as it often 
happens, that the Verdict which they give is not ſatis- 
factory, it is worth enquiring for what Cauſes a Verdict 
may be fet aſide, and a new Trial granted. 


It is a general Rule, that you ſhall not move for a new , 5, 647 


Trial, after you have moved in Arreſt of Judgment. 


However, 
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Salk. 644. 
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However, this Rule extends only to ſuch Caſes where the 
Party has Knowledge of the Pact at the Time of moving 
in Arreſt of Judgment, therefore a new Trial was grant- 
ed after ſuch a-Ffation on Afﬀidavits of two of the Jury, 
that they drew Lots for their Verdict. ; 

An Information was exhibited againſt three, and 2 
Verdict againſt all three; and a new Trial granted as to 
Fern, becauſe he had not ſufficient notice given him, 
and this ſpecial Cauſe entered upon the Record, and 
Judgment was againſt the other two. Vet the Autho— 
rity of this Caſe may well be doubted, for where there 
were ſeveral Defendants, and the Verdict as to ſome was 
againſt Evidence, yet the Court would not grant a new 
Trial, for they laid the Verdict muſt ſtand or fall in 2c. 

So where one Iſſue out of tour was againſt Evidence, 
the Court granted a new Trial, not only as to that Iſſue, 
(for that they ſaid cannot be) but for the Whole. 

But then, The Iſſue found againit Evidence muſt he 
a material one; for if out of three Iſſues two were found 
againſt Evidence, yet if the material liſue in the Cauſe 
be agreeable to Evidence, the Court will not grant a new 
Trial. 

As the granting of a new Trial is abſolutely in the 
Breaſt of the Court, they will often govern their Diſcre- 
tion by collateral Matters; and therefofe will not grant 
a new Trial in ard Actions, ſuch as Cale for negligent— 
ly keeping his Fire; nor where the Equity of the Cauſe 
is on the other Side. 

In an Action for a Lihel, the Jury found a Verdid 
for the Defendant, which the Judge reported to he again 
Evidence, but ſaid he ſhould have been ſatisfied with 
Half a Crown Damages; whereupon the Court of X. B. 
refuſed to grant a new Trial, fayine it was no Matter oi 
Contract, no ſpecial Damages laid or proved, but on!» 
a vindictive Action, and Courts of Juſtice are not to a!- 
ſiſt the Paſſions of Mankind. 

In an Iſſue out of Chancery, upon a Motion for a new 
Trial, becauſe the Defendant had produced Evidence by 
Surpriſe, which the Plaintiff if prepared could have an- 
ſwered ; one main Reaſon tor Denying the Motion was, 
that the Plaintiff ſuffered a Verdict to be given, when 
he might have been nonſuited, which I mention as a 
Caution in Caſes of the like Kind. | 

New Trials are often granted for the Miſhchaviour of 


the Jury, as if they caſt Lots for their Verdict; or it 


any ot them declare, that the Plaintiff or Defendant ſhall 

not have a VerdiC, let him produce what Evidence he 
| will 
2 


<< (> kk > 


N 
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will. So if they eat at his Expence for whom they give 
the Verdict, &c. 

The Court will not grant a new Trial, becauſe the De- 
fendant came unprepared, even though it be in a Matter 
which it was impoſſible for him to foreſee, Ex. gr. 
Where a Witneſs was produced to prove a Fact committ- 


ed at Canterbury, who could be proved at the Time to be 


at another Place. 

In Actions founded upon Torts, the Jury are the ſole 
Judges of the Damages, and therefore in ſuch Caſes the 
Court will not grant a new Trial on Account of the Da- 
mages being rrifling or exceſſive. But in Actions founded 
upon Contract, and where Debt would lie, (and before 
Slade” s Caſe would have been brought) the Court will en- 
quire into the Circumſtances of. the Cale, and relieve if 
they ſec Reaſon. 

Upon a Motion for a new Trial, the Way 1s to grant 
a Rule to ſhew Cauſe, and then the puiſne Judge of the 
Court ſpeaks to the Judge who tried the Cauſe, (if it be 
not one of the ſame Court) and obtains a Report from 
him of the Trial, and alſo a Signification cf what his 
Sentiments are upon it. If the Judge declare himſelf 
ſatisfied with the Verdict, it hath been uſual not to grant 
a new Trial on Account of its being a Verdict againſt 
Evidence. On the other Hand, it he declare himſelf 


_ diſſatisfied with the Verdict, it is pretty much of Courſe 


to grant it. But in a Cafe where the Judge only reported 
Evidence, without declaring himſelf to be fatisfied or 
diſſatisfied with the Verdict, the Court of K. B. were 
under a difficulty how to behave ; however they ſeemed 
inclined to hear it ſpoken to ; but through their Interpo- 
ſition the Parties agreed to abide hy the Determination 
of the Point of Law. 

A new Trial may alſo be moved for on Account of the 
MiſdireQion of the Judge | in a Matter of Law, or for 
his admitting or refuſing Evidence contrary to Law. 

So the Want of due Notice is a proper Ground for a 
Motion for a new Trial; but the Detendant is precluded, 
if he appear at the Aſſizes and make defence. 

Note; That in giving Notice ot Trial according to 
the Diſtance of Place, the Miles muſt be by Reputation 
and not Admeaſurement. 

Though the uſual Method is to grant a new Trial up- 
on Payment of Coſts, where it is a Verdict againſt 

I: vidence; 


Walker and 
Scott, H. 23 


G. 2. 


Markham v. 


Middleton, Tr. 


29 G. 2. 


Rex v. Phillips, 


23 C. 2. 


Salk, 546. 


Bates v. Petti- 


ter, Mie. 


1733. 
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Evidence ; yet under particular Circumſtances it may be 
granted without Colts, as where an Action was brought 
on two Bills of Exchange payable to A. B. or Order, one 
of them being indorſed to the Plaintiff, the other to J. S. 
without adding or Order, and by him indorſed to the 
Plaintiff, wherefore the Jury found for the Plaintiff, on 
the firſt Bill, and for the Defendant on the ſecond ; ap- 
prehending that by the Uſage of Merchants, it was not 
aſſignable by J. S. without the Words or Order. On 
Motion a new Trial was granted without Coſts, becauſe 
the Plaintiff (if the Verdict were to ſtand) would be en- 
titled to Coſts. 

A material Witneſs for the Defendant concealed him- 
ſelf in the Plaintiff's Houſe, to avoid being ſerved with 
a Subpoena, by which Mean the Plaintiff obtained a 
Verdict, but the Court ſet it aſide without Coſts, it be- 
ing unreaſonable for the Plaintiff to carry the Cauſe down 
to Trial, when ſhe knew the Defendant could not make a 
Defence. 1 


—— 


CHAPTER VIII. 


"A | Of Colts. 


HE Statute of Ghuce/ter, 6 Ed. 1. c. 1. is the firſt 
Statute in relation to Coſts ; by which in an Aſſize, 
Sc. Damages upon the Inſufficiency of the Diſſeizor are 
given againſt him that is found Tenant, and Damages are 
given in a Writ of Mort d' Anceſtor, Aiel, &c. reciting, 


that whereas before that Time, Damages-were not taxed 


but to the Value of the Iſſues of the Land, it is provided 
the Demandant may recover the Coſts of his Writ againſt 


the Tenant, together with his Damages, and that this 


2 Inft, 288. 


Act ſhall hold Place in all Caſes where the Party is to re- 
cover Damages. | 

Where a Man before, or by this Act did not recover 
Damages, though ſimple, double, or treble, are given by 
a ſubſequent Act, the Plaintiff ſhall recover no Coſts ; 
as in Quare impedit; Decies tautum So in an Action upon 
5 E. 6. c. 14. of Ingroſſers: But in all Caſes where Da- 


mages were recovered before, or by this AR, the Plaintiff 


ſhall recover his Coſts alſo. 
I T his 


— uu... aa_ am mw cw= AS 0a Aa 


- 
; 
4 


than ſuch as relate to the Freehold, or Things fixed to 
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This was the Original of Coſts de incremento; but as 
there are ſeveral S: at ates ſince made, I thall conſider them 
wODur. 


Firſt, where the Plaintiff ſhall have no more Coſts than 
Damages. 

By 43 El. c. 6. If upon Actions perſonal, not being 
for any Title or Intereſt of Lands, nor concerning the 
Freehold or Inheritance of any Lands, nor for any Battery, 
it ſhall be certified by the Judge before whom it ſhall be 
Tried, that the Debt or Damages, to be recovered therein 
do not amount to 40s. the Plaintiff ſhall have no more 
Coſts than Damages. | 

By 21 Fa. 1.c. ib. If the Damages be under 408. in 
Actions on Slander, the Plaiatiff ſhall have no more Coſts 
than Damages. | f 

By 22 & 23 Car. 2. c. 9. In all Actions of Treſpaſs, 
Aſſault, and Battery, and other perſonal Actions, wherein 
the Judge at the Trial ſhall not certify that an Aſſault and 
Battery was ſuthciently proved, or that the Freehold or 
Title of the Land was chiefly in Queſtion, if the Jury 
find Damages under 40s. the Plaintiff ſhall recover no 
more Coſts than Damages. 

Declaration was, that the Defendant made an Aſſault 14... ac- 
on the Plaintiff, and then and there puſhed him down on ſhead Tr. 27 
the Ground, the ſaid Ground being covered with Water, C. 2. K. 6. 
and thereby wetting and ſpoiling his Coat, whereby he 
became lick and weak, &c. after Verdict for the Plaintiff 
for 203. there being no Certificate, the Court on Motion 
held the Plaintiff not entitled to full Coſts, for the wetting 
of the Cloaths is not a diſtin Thing from the Aſſault, 
but is laid as a Con'equence of it; it is an Injury ariſing 
from the original Cauſe of Action, 

Note; onWrits of Inquiry in Caſes within this Statute, 
the Plaintiff ſhall have full Colts, though he do not re- 
cover ſo much as 40s. Damages, 

From the wording this Statute of 22 C23 Car. 2. It 
has been holden to extend to no other perſonal Action 


Sheldon v. Lud- 
gate C. B. Tr. 
3 G. Is 


Salk, 208. 


Moor +. Hall. 


the Freehold, i. e. only to ſuch Caſes where the Freehold Tr. 1 C. 1. 


may by Preſumption come in Queſtion. Therefore in 
Trover or Treſpaſs de bonis aſportatis, of Goods not fixed 
to the Freehold, the Plaintiff ſhall have his full Coſts. 
So in Trefpaſs Quare Clauſum fregit, and impounding 
his Cattle, becauſe the Impounding is a perſonal Injury, 
but then the Defendant muſt be found guilty of the Im- 
pounding, 

But where an Action of Treſpaſs was brought for break- 14;1. e,, Reeves 
ing and entering the Plaintiffs Cloſe, and cutting down, C. B. Eat, 3. 


lopping, G. 1. 
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lopping, and ſpoiling Trees there growing ; and the 
Plaintiff recovered a Verdict, and Two Pence Da mages 


it was holden he was intitled to no more Coſts than Da. 


Birch v. Daffey, 
C. B. Tr. 3 G. 1. 


Appleton a- 
gainſt Smith. 
X. B. Hil, 2. 
8. 3. 


* 
4 Mod. 378. 


1 Raym. 6. 


- Richards ed 
Turner, Tr. 
"© o RE by ky i 


Cockerill v. Al- 
lanſon, K. B. 
2 22. (3, 3. 


mages. 
80 in Treſpaſs for breaking and entering à Houſe, 
breaking down the Window Shutters, and breaking to 


pieces and ſpoiling the Bolt belonging to the Window 


Shutters ; the Plaintiff obtained a Verdict, and one Shil- 
ling Damages, and held he was intitled to no more Coſts, 

$o in Treſpaſs for breaking and entering a Dwelling 
Houſe and making a great Noiſe there, and continuing 
there until the Plaintiff and another Perſon were compel- 
led to give and did give their Note for 6/. the Plaintiff is 
intitled to no more Colts than Damages. 

Where the Cauſe originally began in an inferior Court, 
and was removed into K. B. or C. B. the Plaintiff ſhall 
lave his full Coſts, though the Damages under 40s. and 
no Certificate. 

There needs no Certificate where it appears by the 
Pleading that the Intereſt of the Land is in Queſtion, 
as where a View is granted. So in Aſſault and Battery, 
if the Defendant juſtifv, for that admits the Battery. 
But it the Defendant juſtify, and thereupon the Plaintiff 
make a new Aſſignment, to which the Defendant pleads 
the General Iſſue, the Plaintiff will have no more Coſts 
than Damages without a Certificate. 

The Defendant juſtified for a Way, the Plaintiff replied 
extra viam, and the Defendant pleaded Not guilty, and 
it was holden that the Plaintiff ſhould have no more Coſts 
than Damages unleſs the Judge certified: For the Title 
does not neceſſarily come in Queſtion on that Iſſue. 

Note ; Judges have differed as to their Notions of 
giving theſe Certificates; many having thought themſelves 
bound by the Verdict; others thinking the Statute meant 
to leave it to their Diſcretion on the whole Circumſtances 
of the Caſe: And this ſcems to be now the prevailing 
Opinion, as otherwiſe the Statute would be intirely uſe— 
leis. 

By 8 SY. c. i. in Treſpaſs, if it ſhail be certified 
by the Judge, that it was wiltul and malicious, the Plain— 


tiff (hall have his full Colts, although the Verdict ſhall. 


be for leſs than 40s. | 

Secondly, Of awarding Defendants their Coſts. 

By 23 H. 8. c. 15. In Treſpaſs upon 5 R. 2. Debt or 
Covenant upon any Specialty on Contract, Detinue, Ac- 
count charging as Bailiff or Receiver, Caſe, or upon any 


Statute for any Offence or Wrong immediately done to 
| the 


> 
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the Plaintiff, if the Plaintiff be nonſuited after Appear- 
ance of the Defendant, or any Verdict againſt him, the 
Defendant ſhall have his Coſts. 

This Statute does not extend to an Action for an Eſcape, 2 Leon. 9. 
nor to an Action upon 8 H. 6. for a forcible Entry, nor 3 Leon. 92. 
to an Action upon 1 & 2 Ph.& M. for an unlawful Im- 
pounding of a Diſtreſs, nor to an Action for Perjury upon 1 Brownl. 66. 
the Statute of 5 El. nor to an Aſſize, nor to an Action 28. 
given by a ſubſequent Statute, 

By 4 Fac. I. c. 3. If any Perſon commence any Ac- 
tion of Treſpaſs, or other Action wherein the Plaintiff 
might have Coſts, and after Appearance of the Defen- 
dant become nonſuited, or any Verdict paſs againſt him, 
the Defendant ſhall have his Coſts. 

In an Action on 9 G. 1. By the Party grieved (whoſe Greetham v. 
Barns were burnt) againſt the Hundred ; the Court held 3 > 8 
that the Defendants were intitled to Coſts on this Statute: __ G. 3. 
They having obtained a Verdict. | 

By the 8 9 V. z. c. 11. in Treſpaſs, Aſſault, falſe 
Impriſonment, or EjeQment againſt ſeveral, if any one 
or more be acquitted by Verdict, every Perſon ſo ac- 


quitted ſhall recover his Coſts, unleſs the Judge ſhall im- 


mediately after Trial in open Court certify upon Record, 
that there was a reaſonable Ground for making ſuch Per. 
ſon a Defendant. i 5 8 

This Statute extends only to Treſpaſs vi et armis, and Dibbon ] 


not to Treſpaſs on the Caſe, nor to Replevin. Cook, H. 8 G. 


2. Ingles and 
. . . . 239 © © Wadworth & 
Thirdly, Coſts in Waſte, Tithe, Sci. Fa. Prohibition. al', Hil. 


By the 8 F gW. z. In all Actions of Waſte, Debt * ©: 3 
for not ſetting out Tithe, where the ſingle Value found 
by the Jury does not exceed twenty Nobles ; and in a Sci. 
2a. and Suits upon Prohibition, the Plaintiff ſhall recover 
his Coſts; and if the Plaintiff be nonſuited or diſcontinued 
or a Verdict paſs againſt him, the Defendant ſhall reco- 
ver his Coſts. : i 

Note; Cofis in Prohibition ſhall be taxed from the Wills and Tur- 
Suggeſtion, ſo as to take in the Coſts of the Motion.—— 3 8 28. 
The Statute extends only to Caſes after Plea pleaded or $; E. Bettiſon 
Demurrer joined, but if there be Judgment by Default, v. Dr. Hinch- 
and the Plaintiff have Damages on a Writ of Enquiry C. B 7: G, 
for the Contempt in proceeding after the Prohibition de. 


| livered, which is conteſſed by the Default, he will be en- 


titled to Coſts at Common Law. However as this Part of 
the Declaration is no more than Form, Coſts are allowed 
only from the Time of the Rule of a Prohibition. 
Fourth, who are intitled to, or exempt from Coſts, 
| 13 1. Execu- 
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| ti. Executors of Adminiſtrators; PT ; 
Harris v. Hen - An Executor or Adminiſtrator pays Coſts in all Caſes 
„K & where he is Defendant. So when he is Defendant, and 
«xd Judgment is given for him, he ſhall have his Coſts: But 
| Kelloway, Hil. when he is Plaintiff, he ſhall pay no Coſts; however this 
11 G. 3. B. R. muſt be underſtood to be when he is under a Neceſſity of 
| naming himſelf Executor, or adminiſtrator, for if he were 
under no ſuch Neceſſity, he ſhall pay Coſts. 
Str, 871. An Executor pays Coſts for not going on to Trial; but 
| not on Judgment as in Caſe of Nonſuit, 3 
— And where the Plaintiff declared ſingly as Executor, 
*3- and on the Defendant's pleading other Executors named 
with him, moved the Court for Leave to diſcontinue 
without paying Coſts, the Court refuſed it; for he ought 
to have known his own Title. 
. Officers, 07 is 
y 7 Fac. c. 5. It Caſe, Treſpaſs, Battery, or falſe 
Impriſonment ſhall be brought againſt any Juſtice of Peace, 
Mayor, Bailiff; Conſtable, &c. concerning any Thing 
by them done by Virtue of their Office, they may plead 
| the General Iſſue, Sc. and if the Verdict ſhall paſs with 
fb the Defendani, or the Plaintiff ſhall be nonſuited, or ſuf. 
fer any Diſcontinuance thereof, the Defendant ſhall have 
his Double Coſts allowed by the Judge before whom the 
| | Matter is tried. . | ; 5 
. This Act has been conſtrued to extend to Under She- 
Raym. 34 riffs, and Deputy Conſtables, though they are not par- 
ticularly mentioned. TIE? 3 
Note; The 21 Jac. 1. c. 12. extends this Act to 
Church-Wardens and Overſeers of the Poor. 
2 Vent. 45. The Officer muſt get a Certificate from the Judge, 
that the Action was brought againſt him for fomething 
done in the Execution of his Office, in order to intitle 


himſelf to double Coſts. 


Harris v. 
Mich. 4 
B. R. 


Deveniſh v. In Treſpaſs for taking a Gun, the Plaintiff diſcontinued 
=o E. with Leave of the Court, and upon Motion for a Direc- 
7% - tionto the Maſter to tax double Coſts, upon producing 


an Affidavit that the Action was brought againſt him for 
what he did in the Execution of his Office as Juſtice of 
Peace, a Rule was granted accordingly, the Court ſaying 
that where there was a Verdict for the Defendant, and 
no Certificate from the Judge, (or after a Nonſuit) a Sug- 
geſtion on the Roll was proper, but that it was not neceſ- 
jary in the preſent Caſe ; for where there is a Diſcontinu- 
; ance with Leave of the Court, it is always upon Payment 
if © cf Coſts; and therefore here it muſt be upon Payment 
of double Coſts, 


3. In- 


W 
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A common Informer can in no Caſe recover Coſts, ex- Carth. 230. 


cept expreſsly given by the Statute ; but in an Action on Sk. 206. 
a Statute hy the Party grieved for a certain Penalty, the 
Plaintiff ſhall recover Coſts within the Statute of Glouceſ- 

ter, which gives Coſts in all Caſes where the Party is to 


recover Damages ——But where the Duty is incertain, Cr. Car. $60. 


as to recover treble Damages as upon the Statute of 
Waſte, or on 2 Ed 6. for not ſetting out of Tithe, there 
the Plaintiff ſhall not have any Coſts. 

Note; Where the Penalty is given to a common In- Tr. i; G. 
former, though the Party grieved happen to bring the Ac- ©: B. 
tion, he muſt bring it as a common Informer, and ſhall not 
have Coſts. 

By 5 W. & M. c. 11. Ail Parties indicted, proſecuting 
a Certivrari to remove an Inditment or Preſentment of 
Treſpaſs or Mildemeanor before Trial had from the Ge- 
neral or Quarter Seſſions, ſhall before the Allowance 
thereof find two ſufficient Manucaptors, who ſhall enter 
into Recognizance before one or two Juſtices of the 
County or Place in the Sum of 207. with Condition to 
appear and plead, and to procure the Iſſue to be tried at 
the next Aſſizes, and ſuch Recognizance ſhall be certified 
into the Court of K. B. and the Name of the Proſecutor 
(if he be the Pariy grie ved or injured, or ſome public Of- 
ficer) to be indorſed on the Back of the Indictment re- 
turned and if the Defendant be convicted, the Court of 
K. B. ſhall give reaſonable Coſts to the Proſecutor, if he 
be the Party grieved or injured, or be a Juſtice of the 
Peace, Mayor, Bailiff, Sc. who ſhall proſecute on Ac- 
count of any Fact that concerned him as an Officer to 
proſecute or preſent, 

A Party injured within the Meaning of this Act muſt Rex v. NI. 


be ſuch a one as has received ſome real Injury, and there. cleton, Mic. 


fore where the Defendant was proſecuted for an Attempft 
to burn the Houſe of F. S. and for that Purpoſe ſolliciting 
M. to aſſiſt her, it was holden that the Proſecutors (who 
were M. and G. next Door Neighbours to F. S.) were 
not intitled to Coſts, and it was ſaid neither would F. S. 
it he had proſecuted. 

5. Defendants in Informations. 

By 18 El, c. 5. (which is made perpetual by 27 El. e. 
10.) if any Informer or Plaintiff upon a penal Statute ſhall 
willingly delay his Suit, or diſcontinue or be nonſuited, or 


Is, 


In- 
20 


have a Verdict againſt him, or Judgment at Law, he , Str. 1103, 


hall pay the Defendant his Coſts. 


Y 2 This 


334 


Salk. 30. 


1 Leon. 116. 


Salk. 30. 


2 Raym. 
1933+ 


Salk. 194- 


Str. 1069. 


Carth. 297. 


In:d, 
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This Statute extends only to common Informers, vho 
are to have the Benefit of the Penalty, and not where 


the Penalty or Part of it is given to the Party grieved. 


N. B. Proſecutors Q, tam are looked upon as common 
Informers. 

There is a Proviſo that it ſhall not extend to any Of- 
ficers who are uſed to exhibit Informations, but it mull 
appear upon Record, elle the Court will take him to be a 
common Informer, and will not admit Affidavits to the 
contrary. | 

By 4&5 V. M. c. 18. The Informer is to enter 
into a Recognizance of 20. to proſecute the Information, 
and abide by ſuch Orders as the Court ſhall direQ ; and 
if the Proſecutor do not, within one Year aſter Iſſue join- 


ed, procure the ſame to be tried, or if upon ſuch Trial a 


Verdict paſs for the Defendant, or in Caſe of a Nolle pro- 


ſegui, the Court of K. B. is authorized to award the De- 
fendant his Coſts, unleſs the Judge before whom ſuch In- 


formation ſhall be tried, ſhall at the Trial in open Coun 
certify upon Record, that there was a reaſonable Caute 
for exhibiting ſuch Information. 7 

If there be ſeveral Defendants, ſome of which are ac- 
quitted and others found guilty, none of them ſhall have 
Coſts, for till 8 & g I. 3. c. 11. the Plaintiff never paid 
Coſts in any Action if but one Defendant were found 
guilty, and the 4 & 5 W. M. cannot be intended to 
make Proſecutors otherwiſe liable than as Plaintifls were 
in other AQtions, 

Fifthly, Coſts in Traverſes. 

The Statute of Glouceſter extends only to give Coſts in 
Actions real, perſonal, and mixed, therefore Traverſes 
of Inquiſitions are not within it. And Note; a Nocfanter 
is not an Action but a Traverſe, 

Sixthly, Coſts were doubled. 

W here Damages were before recoverable, and are by 
any Statute increaſed to double or treble the Value ; Coſts 
alſo as Parcel of the Damages ſhall likewiſe be doubled 
or trebled. 

But where a Statute gives Damages double or treble, 
where no Damages were formerly recoverable, no Coſt 
ſhall be allowed. 

Seventhly, How to be aſſeſſed where Pleadings double. 

Be4@©& 5. Am. c. 16. Any Defendant or Plaintiff in 
Replevin may, with Leave of the Covrt, plead = — 

EvVera 
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ſeveral Matters as he ſhall think neceſſary for his Defence, 
Provided that if any ſuch Matter ſhall upon Demurrer 
joined be judged inſufficient, Coſts ſhall be given at the 
Diſcretion of the Court; or if a Verdi& ſhall be found 
upon any Iſſue in the ſaid Cauſe for the Plaintiff or De- 
fendant, Coſts ſhall alſo be given in like Manner, unleſs 
the Judge who tried the ſaid Iſſue ſhall certify, that the 
{aid Defendant or Plaintiff in Repievin had a probable 
Cauſe to plead ſuch Matter. | 
In Treſpaſs the Defendant pleaded three different Juſti- Mic. 4 G. 3. 
fications to three different Counts, and on Iſſue joined had C. B. 
a Verdict for him on two, and againſt him on the third. 
On Motion this was holden not to be a Caſe within this 
Act, and the Plaintiff intitled at Common Law to Coſts 
on the whole Declaration. | 
In Treſpaſs the Defendant pleaded Not guilty and ſe- Bartlet and 
veral  Juſtifications; upon the Trial the Plaintiff not — - 
proving his Poſſeſſion in the Locus in quo, the Defendant ** * 
had a Verdi, and by Direction of Deriſm J. the Ver- 
dict was entered upon the general Iſſue only; upon which 
there was a Motion for a Venire de Novo. But the Court Dayrel v. 
refuſed the Motion, ſaying the Verdict was compleat, and Brigg K. g. 
determined the Cauſe, that the Plaintiff was not entitled's* p © © 
to Damages, though they aid the Plaintiff might have 
inſiſted to have a Verdict entered on the other Iſſues, for 
the ſake of Coſts which he would be entitled to, unleſs 
the Judge certified, that the Defendant had probable 
Cauſe to plead ſuch Plea. 
Eighthly, Where a ſpecial Jury. 
By 24 G. 2. The Party who moves for the ſpecial Jury 
ſhall pay the whole Expence occaſioned thereby, and in 
the Taxation of Coſts be allowed no more than if it had 
been a common Jury ; unleſs the Judge certify that it was 
a Cauſe proper to be tried by a ſpecial Jury, and the 
ſpecial Jury ſhall have only what the Judge allows, not 
exceeding one Guinea. 
As there are ſome Caſes relating to Coſts which could 
not be taken Notice of under the foregoing Heads, it will 
not be improper to infert them together in this Place. 232 * 
One Defendant gave a general Releaſe to the Plaintiff reve N 
after the Coſts of Nonſuit taxed, and upon Motion he 


was ordered to pay the other Defendants their Shares. War ons: 


Each Defendant is anſwerable for the whole Coſts: Wilſon v. 
Therefore in an Ejectment againſt ſeveral, where the 8 wy 
Defendants defended ſeverally; at the Aſſizes one con- C. B. 
feſſed and had a Verdict againſt him, the others did not 


ccnlels 


Herbert v. 
Williamſon, 
E. 25 G. 2. 
Powel v. 
Smith & Econ 
Ti» 36 . 
Str. 1203. 


Mordica v. 
Nutting & ab, 
1749. 


Z. ty G. 2, 


Wills and 
Crabb. E. 14 
G. 2. 


The Earl of 
Leiceſter v. 
Wooden, NMI. 
1748. K B. 
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confeſs; the Court upon Application ſaid the Officer 
muſt tax the ſame Coſts againſt all the Defendants. If 
after the Plaintiff has had Satisfaction againſt one, he 
ſhould take it againſt another, ſuch Defendant may apply 


to the Court. | 


Coſts upon feigned Iſſues abide the Event of the Ver- 
dict in like Manner as if it were an adverſary Suit. 

In croſs Actions of Aſſault each Party being nonſuited, 
S. had his Coſts taxed at 90. 10s. and P. his at 13/. 10s, 
whereupon he moved to be at Liberty to deduct the g/. 


Toy. out of the 137. 10. paid by him into the Sheriff's 


Hands ; Rule to ſhew Cauſe, but the Defendant not con- 
ſenting, the Court ſaid they could not do it. 

So in an Action of Treſpaſs againſt four, three were 
acquitted, and Motion on their Behalf that their Coſts 
might be deducted out of what the fourth Defendant was 
to pay upon an Affidavit that the Plaintiff was a travelling 
Jew, Cc. denied. But where Roberts had brought an 
Action againſt Biggs and others, and Biggs had brought a 
croſs Action againſt Roberts, the Court of C. B. ordered 
that upon Biggs acknowledging Satisfaction for 
on the Record in the Cauſe in which he was Plaintiff, 
the Plaintiff in the other Cauſe in which he (Biggs) and 
others were Defendants, ſhould be reſtrained from taking 
out Execution, 


So where a Plaintiff bein nonſuited, the Defendant 


took out a Fi, Fa. and levied Part of the Coſts, and at the 
ſame Time took out a Ca. Sa. for the Reſt, and took the 
Plaintiff in Execution, which being irregular, the Court 
ſet it aſide with Coſts; the Defendant moved that the 
Proceedings againſt him on Account of theſe Coſts ſhould 
be ſta;ed, upon his entering up SatisfaQtion upon the 
Judgment obtained by him for the -Sum at which the 
Coſts for the Irregularity were taxed, and upon ſhewing 
Cauſe the Rule was made abſolute. 

Motion for Judgment as in Caſe of a Nonſuit, and that 
the Maſter ſhould tax the Coſts for not going on to Trial 
at the ſame Time, refuſed, for the Coſts in the two Caſes 
ought not to be blended, being founded upon different 
Rights : But if on ſhewing Cauſe againſt the Judgment of 
Nonſuit, the Court give the Plaintiff further Time, it is 
always on paying the Coſts for not going on to Trial, 
unleſs there were a Countermand in Time. | 
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Abatement. 
EAT H of Leſſor in je &. 


ment is no Abatement, 
Page 98 
Never Tenant to the Freehold, 
muſt be pleaded in Abatement, 
116 
Covenant joint, and Actions again? 
one, muſt be pleaded in Abate- 
ment; but if Aion brought 
by one only, the Defendant 
may demur, 158 
Where a Suit ſhall abate, or not, 
by Death of any of the Parties 
pending the Writ, 312 
Promiſe joint, and Action againſt 
one, this muſt be pleaded in 


Abatement ; 152, 158 
See Tenants in common. 
Abuttals. 
When to be proved, and what 
Evidence ſufficient, 891 
Account. 


Againſt whom it lies, 127 
What the Declaration muſt al- 
ledge, |; Ibid. 
What Evidence on the Plea of 
Ne unques Receiver, Ibid. 


What Judgment in this AQtion, 
Ibid. 

Caſe will lie againſt a Bailiff on 

an expreſs Promiſe to account, 


147 
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Actions, 
What they are, 


Page 2 
Local or Tranſitory, 5, 10, 23, 
46, 64, 161, 170, 178, 195 


Joint or ſeveral, 5, 152, 157, 
158, 188, 189, 202 

Where Caſe or Treſpaſs the pro- 
per Remedy, 79 

What AQtions given by Statute, 
ſee Hue and Cry, Tithes, 
Trade, Penal Statutes. 

Where the Time of commencing 
an Action may or muſt be pro- 
ved, and how, 17. 137% 

138, 145, 149, 150 

What ſhall be ſaid to be a Com- 


mencement, 151 
Adminiſtration. 
By whom to be granted, 141 
What is Evidence of its being 
granted, 246 
See Executor. 
Admittance. 
See Copyhold. 
Adultery. 
Aion for it, 26 
Will not lie if done with the Huſ- 
band's Privity, 27 
Marriage muſt be proved, Mid. 


What will be Evidence in this 
AQion, Ibid. 
6: Where 


X. 


Where the Confeſſion of the De- 


fendant or the Plaintiff's Wife 
is Evidence, Page 27 
What is proper Evidence in Mi- 
tigation or Aggravation of Da- 
"mages, Ibid. 
Limitation of Action, 28 


Advowlſon. 


Where one Living is void by the 
Acceptance of another, 124 
Whether void by Inſtitution or 
Induction, Ibid. 
Where the Inſtitution does not 
mention of whole Preſentation, 
Parol Evidence and Reputation 
is good, I25 


Affidavit. 


Voluntary, one, good Evidence 
againit the Party, 238 
Muſt be proved to be ſworn, and 
a Copy is not Evidence, Ibid. 
How Affidavit made in a Cauſe 
may be proved, Ibid. 
When Evidence againſt Stran- 
gers, 241 


Agent. 


Where Action lies againſt him for 
Money received for his Princi- 


pal, 133 
Agreement. 
fir Apt, Contrath. 
Ambiguity. 


Helped by Averment, or not, 297 
What is, 296 


Amendment. 
See Jeofails and Verdict. 


Amends. 
Sce Tender. 


Amercement. 

Debt for it, Page 167 
Antient Demeſne. 

How tried, | 248 

Anſwer in Chancery. 


' See Chancery, 
Appeal. 


An Indictment or Proceedings on 
it, is no Evidence on an Ap- 


peal, 243 
Apprenticeſhip. 


Action for following a Trade 
without ſerving one, where it 


lies, 192, 193 
Arrears. 
Of Rent, to whom they belong, 
; 138 
Arreſt. 
What makes one, 62 
When void, 63 
If Officer muſt ſhew his Warant, 
Ibid. 
Aſſault and Battery. 
Aſſault what, 15 
Battery what, 16 


What Defendant may give in 

Evidenee, Ibid. 
Matters of Excuſe may be un 
In Evidence, 
| What 
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What Defendant muſt plead, 
Page 17, 18 
ſuſtification, 17 to 21 
Juſtification by Wife in Defence 
of her Huſband, 18 
Son Aſſault, 18, 19 
Former Recovery a good Plea to 
an Action for ſublequent Da- 


mages, 19, 20 
How to reply, 18, 19 
New Aſſignment, 17 
For or againſt Huſband or Wife, 

18, 20, 21 


Where Felony may be given in 
Evidence to ſupport the Ac- 


tion, 21 
Damages, joint or ſeveral, 20 
Increaſe of Damages, 21 
Limitation of Actions, 22 

Aſſets. 
What are, 140 
What is Evidence of, 140 


141, 144, 145 
How the Defendant may diſ- 


charge himſelf, 140, 144 
What is a Confeſſion of, 141 
142, 175 


Plea of nul Aſſets ultra, 142 
Aſſets may be proved any where, 
140, 175 

Plea of Rien per Deſcent, 175, 176 
What are Aſſets by Deſcent in 
the Hands of the Heir, 175 


259 
Aſſignee. 


By what Covenants bound, and 
for how long a Time, 159, 160 
Of what Covenants he may take 


Advantage. Ibid, 
Aſſignees of Bankrupt. 


See Bankrupt, Trover, 


2 


Aſſize. 
Writs of, Page 120 
Aſſumpſit. 

The ſeveral Sorts, 128 


For what a ſpecial Aſſumpſit lies, 
145, 146, 153 
On a ſpecial Aſſuripſit, the Decla- 

ration muſt be proved as laid, 
145, 147 
Where Demand neceſſary before 
Action brought, and how to be 
alledged in the Declaration, 151 
How the Proof muſt agree with the 
Declaration, 129, 136, 145, 147 
Where Declaration is on a ſpecial 
Agreement, and likewiſe on ge- 
neral Indebitatus Aſſumpfit , Plain- 
tiff may recover, tho? ſpecial 
Agreeement not proved, 140 
On a promiſſory Note, 272 to 278 
Where a Note may be given in 
Evidence, 137 
On a Bill of Exchange, 269 to 278 
Lies for Money lent to Game 


with, 274- 
Not Guilty, no Plea, 152 
What Evidence where ſeveral 

Counts, 137 
It muſt agree with ſome Count, 

129 


Where general Indebitatus Aſſumpſit 
lies, 129, 139, 140, 154, 168 


Where not, 153 
Againſt a Sheriff, 131 
For a Legacy, Ibid. 
For Money paid by Compulſion, 
132 

For Money received or paid un- 
der a void Authority, "27 


Where it will or will not lie for 


Money received under Pretence 


of Right, Ibid. 
By whom the Action ſhall be 
brought, 133, 134 
Where 
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Where Aſſumpſit or Trover pro- 
per, Page 72, 132 
Muſt ſhew for what Cauſe the 
Debt became due, 128 
| Where a Huſband is, or is not li- 
able to his Wife's ContraQs, 


134, 135, 136 
Where benefited by them, 136 


Infimul Computaſſet with the De- 


| fendant's Wife, where good 
Euidence _ 
On Infimul Computaſſet Jury may 
give Part of the Sum laid only, 
. Ibid. 
So in all other Caſes, 156 
There muſt be a Promiſe, either 
expreſs or implied, to maintain 
this Action. 129 
Where the Law implies a Promiſe 
or not, 129, 130, 167, 168 
Lies on an award made in purſu- 
ance of a private AQ of Parlia- 
ment for incloſing Lands, 129 
Will- not lie on Articles to Ac- 
count, aliter on Promiſe to Ac- 
count, 131 
Where there is a joint Debt, 152 
Againſt an Executor or Admini- 
ſtrator, 140 
When Plene Adminiſirauit admits 
the Debt, Ibid. 
What is Evidence of Aſſets, Ibid. 
Where Executor may give in Evi- 
dence Debts paid, Ibid. 
Where he may retain, 141 
Where he may give in Evidence 
of Debts of a higher Nature, or 
muſt plead them, and how, 
Ibid. 
When a voluntary Curteſy is a 


Conſideration or not, 145, 146 
I47] 


What is a Conſideration, 
The Difference between a Conſi- 
deration, executed and execu- 
tory, | 146 
Of illegal Conſiderations, 131, 
132, 146 


Limitation of Action, 


Where the Plaintiff muſt ſhew 
Performance of the Conſidera- 
tion or not, Page 146, 147 
If two Conſiderations alledged, 
and one idle, it is ſufficient to 
prove the other, Ibid. 
Mutual Promiſes, 146, 147 
When Performance is neceſſary to 
be ſhewn, it muſt be pleaded 
with a Venue, 146 
Where Notice muſt be given of 
the Performance of the Conſi- 
deration, 148 
For Rent, 138 
Demands in different Rights can- 
not be joined, 138, 139 
Where it lies for or againſt a Mer- 
chant or FaQor on the Con- 
tract of the FaQor, 130 
When brought for Money recei- 
ved ad computandum, what ne- 


ceſſary to prove, 148 
Statute of Frauds and Caſes there- 
on, 279 


Where that Statute has altered 
the Manner of pleading, Ibid. 
148 
Non aſſumpſit infra ſex Arnos, 
148, 149, 150 
Need not prove the Conſideration 
on this Plea, 148 
Aflio non accrevit infra ſex Anms, 
150, 151 
Action againſt ſeveral, and Pro- 
miſe within ſix Years by one. 
Q. if ſufficient, 149 
Where an Executor .ſhall not be 
tied down to fix Years, 150 
What Evidence is ſufficient to 
=—_ a Promiſe within ſix 
ears, Or to take the Caſe out 
of the Statute, 148, 149, 
0 150, 151 
If the Plaintiff reply a Latitat, he 
muſt ſhew it continued, 151 


Plaintiff cannot give a Latitat in 
Ibid. 
What 


Evidence, 


I Bo 


What is the general iſſue, 


Page 151—2 

What may be given in Evidence 
on it, 16 263 
What not, 152, 153 


Action for Meat ſound for Defen- 
dant, and Evidence of Meat 
found for his Wife, good, 136 


Evidence of a Promiſe to the Ex- 


ecutor, not good where it 1s 
laid to be made to the Teſtator, 


150 
For what it lies againſt an Infant, 
154, 155 

By an Infant on mutual Promiſes, 
| | 155 

Plea of Tender, Ibid, 


How a Promiſe may be Diſchar- 
ged, I52 

Where brought by one, when the 
Promiſe was made to another, 


133, 134 
For Uſe and Occupation, 138, 
| 139 

Nil habut in Tenementis, no good 
Plea, Ibid. 

Attachment. 

For proceeding after Prohibition, 
218 


For diſobeying a Mandamus 
-againſt whom granted, 201 


Attaint. 


There muſt be no other Evidence 
given on it than what was gi- 
ven to the firſt Jury, 222 


Attorney. 


Where neceſſary to prove his Au- 
thority, when a Leaſe is made 
by him, 177 

Bringing Actions for Fees, 145 

Conveyancing Buſineſs not within 
the Statute, Did. 


Letter of Attorney to receive Mo- 


ney is revoked by bringing an 


Action, Page 153 
Attornment. 
Where preſumed, 249 
Authority. 


Money paid on a void Authority 
may be recovered back, 133 
Where it need not be produced 
though a Leaſe made under it, 


I77 
Averia Carucæ. 
See Diſtreſs. 
Averment. 
What to be proved, 167 


Where it is no Part of the Con- 
tract, nor neceſſary to maintain 
the Action, it need not be pro- 
ved, Ibid. 

Avoidance. 


See Advowſon. 
Avowry. 
See Replevin. 
Award. 


Aſſumpſit lies on an Award made 
under a private Act of Parlia- 


ment, | I2 
See alſo Debt and Bond. 
B. ba 
Bailiff. 


Not anſwerable for Goods at all 
— 71 
Where the being Bailiff is Tra- 


verſable, 55 
Bailment. 
Different Sorts of it, 72 


When an Action lies againſt a 
Bailee, Ibid. 
Bankrupts. 


E 1. 


Bankrupts. 


Who may become ſo, Page 39 

Statutes relatin ng to, 38 

Conſtruction of the Statutes, 

38 to 44 

Mutual Debts to be ſet off, 181 
What is an Act of Bankruptcy, 

39 

Bankrupt cannot prove it himſelf, 

40 

Bankrupt cannot prove Property 

in himſelf unleſs he releaſe fir, 


43 
Trover by Aſſignee, ſce Trover, 


Where Proof of Bankruptcy in the | 


Plaintiff ſhall nonſuit him, 153 
What muſt be proved in an Ac- 
tion by the Aſſignees, 37 
Of proving the Aſſignment, 41 
Proof of the Commiſſion bid. 
Who is a good petitioning Credi- 
tor, 41, 182 
What is Proof of Property in the 
Bankrupt, 42 
Where he may or, may not prefer 
one Creditor to others, 36, 37 
What Conveyances by him are 
fraudulent, 262 
Bankrupt being in poſſeſſion of 
Lands, no Proof of Title with- 


in 21 7a. I. RE © 
Of what Goods Poſſeſſion is Ti- 
tle, Ibid. 
Of what not, Ibid. 
Banks. 
Of Navigable Rivers, are com- 
mon, 90 
| Bar. 


Where Judgment againſt one is ſo 
to an Aion againſt another, 


49 
Bargain and Sale. 


Inrolled, when Copy of it good 
Evidence, | 


253 


Baron and Femce. 


| Actions by or againſt them, 


Page 22,51 
Where they may Join in Action, 
20, 21 
He may indorſe a Note payable to 
the Feme, 273 
When Declaration to be ad eg 
num ipſorum, 
How Trover, Treſpaſs, or Dei. 
nue laid againſt him, 22, 51 
When a Ca. Sa. to be againſt the 
White only, 22 
When for an Injury Part to the 
Baron and Part to the Feme, 
abated as to Baron, and Judg- 
ment for the Reſt, 20 
Feme may juſtify Battery i in De- 
fence of her Huſband, 18 
When Baron liable or not to her 
Contracts, 135, 136 
When benefitted by her Con- 
tracts, 136 
When a Delivery to the Wife is 
a Delivery to the Huſband, Lid. 
Diſcontinuance by the Huſband of 
her Land, 100, 101 
Diſcontinuance by the Wife of 
his Land, 0 
Wife's Confeſſion no Evidence 
againſt the Huſband, 136 
When a former Marriage to be 
pleaded or given in Evidence, 21 
Replivin by them, 53 
Detinue by them, 50 
Againſt them, 51 
Where Witneſſes for or againſt 
each other, 286, 287 


Barratry. 


Cannot give Evidence of particu- 
lar Facts without giving previ. 


ous Notice, 296 
Barren Land. 
What is ſuch, 191 


Baſtardv. 


Baſtardy. 
What is Evidence of Legitimacy 


or not, Page 111, 112 
Of Length of Pregnancy after 
Huſband's Death, 114 
Of the Plea of ne unques accouple, 
118 

Marriage according to Church Ce- 
remonies, 28 
Baſtard eigne his Privilege, 114 


See further, L.egitimacy, Mar- 


riage. 
Battery. 
See Aſſault. 


Behaviour. 
See Character. 


Benefice. 
See Advowſon. 


Bill in Chancery. 
See Chancery. 


Bill of Exceptions. 


When proper, and how to be 
made 315, 316 
The form of it, 315 


Bill of Exchange. 


What is ſo 269, 250 
When a Diſcharge of a precedent 


Debt, 153 
Days of Grace, 271 
Proteſt, Ibid. 
When to be made, Ibid. 
ficceptance, 270 


Acceptance of one Partner binds 
the others, Ibid, 
What muſt be proved in an Action 
againſt the Acceptor, Ibid. 
When the Drawer is diſcharged, 
271 

What to be done if the Bill is loſt, 
8 Ibid. 
Indorſement cannot be for Part on- 
ly, 271 


Where the Indorſement is diffe- 
rent from what is declared on, 
Page 275 

Reaſonable Time for the Indorſee 
to keep the Bill, 273 to 278 
Difference when payable to Order 
or Bearer, 273to 277 
Where payable at Uſance, Decla- 
ration muſt ſhew what the 
Uſance is, 269 
What to be proved in an Action 
againſt an Indorſor, 277 
Parol Acceptance of an Inland Bill 
good, 272 

| Where accepted for the Honour 
of the Drawee, muſt not be pro- 
teſled to charge the Acceptor, 


When to give notice to the Draw- 
er if not accepted, Ibid. 
Bill payable to a Man's Order is 
pay able to himſelf, 273 
Proteſt need not be ſhewn in De- 
claration on an Inland Bill of Ex- 
change, but muſt on a foreign 
Bill, h 278 
If any Damage accrue for want of 
Proteſt, who ſhall bear it, Ibid. 
A bare Indorſement transfers no 


Property, 275, 278 


Inquiry, 278 

Defendant may ſhew it was given 

on an illegal Conſideration, 278 
See alſo Promiſſory Notes. 


| Bond. 


Difference between ſingle Bonds 
and Bonds with Conditions, 168 
To perform an Award, 162 
Where ſome Conditions good and 
ſome bad, 171, 172 
For Performance of Covenants, 
Actions on them, 161, 163 
How to aſſign the Breach, 163 
Razure, Alterations, or tearing off 
the Seal, 172 


271 


Bill muſt be produced on Writ of 


What 


N 
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What ſhall excuſe from perform- 
ing the Condition, P. 164, 165 
Cannot be avoided by ſaying it was 
made on Condition, unleſs the 
Condition be ſhewn in Writing, 
17 
The Defendant cannot aver the 
Condition to be different from 
what is expreſſed in Writing, 
Ibid. 
But may ſhew an illegal Conſide- 
ration if conſiſtent with the 
Condition, Ibid. 
Extinquiſhes a former Contract, 


| 155 

When Variance between the bond 
produced, 2nd the Bonddeclared 
upon ſhall be fatal, 169, 170 


Breach. 


Where it muſt be ſhewn in Debt 
on Bond, 162, 163 
If Collateral Matter be pleaded, 
a Breach need not be ſhewn in 
the Replication in any Caſe, 
but on Bond to perform an 


Award, 162 
Where the Breach is ſufficiently 
alledged, 162, 163 


The Difference of aſſigning a 
Breach in Debt on Bond and 
in Covenant, 163, 164 


Where ſeveral Preaches may be 
aſſigned, 163 
Bull. ; 
See Tithes. 
By-Law. 
What good, 211 


What is Proof of it, Ibid 


| What muſt be proved in ſuch Ac- 
tion Page 44 
Caſe on Cuſtom againſt hin 
70, 7 

By whom the Aion mult be 
brought, 36 
What muſt be proved in this Ac 
tion, | 72 
May be brought againſt Maſter or 
Servant, 70 
Maſter or Servant may bring 4/- 
fit for Carriage, bid. 
Action for refuſing to carry, [6id. 
If I ſend a Servant with the Goods 
the Carrier is not liable, Ibid. 
Nothing ſhall excuſe him but the 
Act of God or the King's Ene- 
mies,  boid, 


Caſe. 


Where Caſe or Treſpaſs the pro- 
per Remedy, 26, 79 
Where either will do, 79 
Where Caſe of Trover proper, 78 
The AQ done muſt be illicit to 


—_—— 


- 
5 


ſupport it, | Ibid. 
For Injuries ariſing from Negli- 
gence or Folly, 25 


ho may be a Witneſs in ſuch 


For Adultery, ſee Adultery. 

For — Do a 
For taking inſufficient Pledges, 
| 60, 61 
For diſturbing to diſtrain, Jbid. 
For reſcuing a Perſon, 62 
For reſcuing a Diſtreſs, 61 
For a falſe Return to a Mandamus, 


Lies againſt a Judge for a falſe 
Return, where he refuſes to ſeal 
2 Bill of Exceptions, 316 


C. For an Eſcape, 64, 65 

Carrier. Contract declared upon mult be 

8 proved, 145, 147 

Who is, 70 For Miſbehaviour in an Office, 
Where liable, — Za 64 to 70 
Trover againſt him, Page 36 | In 


Action, Ibid. 


64, 202, 203 


1 nDS 


In a Truſt or Duty, Page 69 to 74 
Againſt a returning Officer for de- 
nying a Poll, or refuſing to take 

a Vote, 64 
Againſt a Juſtice of Peace for not 
examining a Servant who has 
been robbed, 64, 186 
For Negligence, Ignorance, or 
Miſbehaviour in a Trade, 73 
Where an Action lies on a Cul- 
tom to keep a Bull or Boar, 
and by whom, 
Does not lie where the Law lays 
no Duty, 74 
For conſequential Damages, bid. 
For not incloſing, Ibid. 
For negligently keeping Fire, 16:d. 
For diverting a Water Courle, 75 
For obſtructing a Way, id. 
For darkening Windows, bid. 
Does not lie for ſetting up a new 
School, Ibid. 
For erecting a Ferry, 76 
For Diſturbance in common, bid. 
What Declaration ſufficient for it, 
Ibid. 
Ibid. 
Seat, 
Did. 
In Nature of a Conſpiracy, 13, 14 
For diſturbing in an Office, 76 
For keeping a Dog uſed to bite, 77 
For digging a Pit per Quod, &c. 
Ibid. 

For ſhooting off a Gun, per qucd 
Plaintiff's Decoy was damaged, 
19 

Where the ſpecial Damage is the 
Ground of the Action, what 
may be given in Evidence on 
the general Iſſue, 78 
For Ule and Occupation, 139 
For proceeding after prohibition, 
| l 218 


What Evidence, 
For Diſturbance in a Church 


Challenge. 
To the Array, or Poll, 305, 306, 


307 


Ibid. 


. 


Chancery. 


Where the Bill and other Proceed. 
ings there are Evidence, Page 

| 234, 235 
How proved, 235, 236, 238 
The Anſwer muſt be taken all to- 
gether, 237 
Where the Anſwer is Evidence for 
the Defendant, 3 
The Anſwer of a Guardian or 
Truſtee is no Evidence againſt 
an Infant or Ceftuy que Truſt,237 
If the Plaintiff read Part of an An- 
(wer, he makes the whole Evi- 
dence, and the Defendant may 
inſiſt on having it read; unleſs 
where the Plaintiff reads it only 
to prove 2 Witneſs not compe- 
tent, and not to prove the Iſſue, 
238 

How the Anſwer muſt be proved 
on an Indictment for Perjury, 

| 1 
Depoſitions, where Evidence, 229, 
ä 239 

When between different Patties, 
239, 240 

In Caſes of Tolls and Cuſtoms, or 
where Hearſay or Reputation 1s 
Evidence, The Depoſitions are 
ſo, though between different 
Parties, | 239 
Where admitted as Evidence in 
Chancery between different 
Parties in other Cafes, 340 
Depoſitions before an Anſwer put 
in not Evidence unleſs the Party 
is in Contempt, 240 
Examinations de bene eſſe are not 
Evidence without an Order of 
the Court of Chancery, 240 
Ancient Depoſitions may be read 
without proving the Bill and 
Anſwer, Ibid. 

W here they are Evidence after the 
Bill is diſmiſſed, 241 


xX. 


Where Depoſitions in one Cauſe 
were read in another in Chan- 
cery, Page 241 

Decree good Evidence between 
the ſame Parties, 243, 244 


Chaplain. 


Retainer as ſuch how proved, 124, 
125 


Character. 


When put in Iſſue, and what may 
bde given in Evidence, 295, 296 


Charter. 


Operation of a new Charter, 112, 
| | 113 
What is Evidence of an Accept- 
ance of it, Ibid. 
Surrender of an old one, Ibid. 


Chattel. 
Poſſeſſion a Colour of Title, 


Church Seat. 


Action for Diſturbance, 76, 220 
Uſage to repair, if to be proved, 
76, 219 

Proceedings in Spiritual Court, 
Ibid. 


30 


Command. 


When traverſable, 55 


Common. 


Of Variance between the Pre- 
ſcription and Evidence, 59, 60, 
75 

If Common for a certain Number 
of Cattle, need not ſay Levant 
and Couchant, 59 
Aion for Diſturbance in, 75 
For what Diſturbance it lies, Did. 


Hou to declare and what to prove, 
| id. 


| Condition. 


Grantee cannot take Advantage 0 
itt before Notice, Page 16. 
What Conditions are within 32 
H. 8. 160, 161 
Not performed unlefs the Meaning 
of the Parties complied with, 


Ibid 
Where Performance excuſed, an 
by what, 164, 16; 


Negative Covenant cannot be : 
Condition precedent, 165 
Where ſome of the Conditions ate 
good, and others bad, 172 
Cannot avoid a Bond by ſhewing 
it was made on Condition, un- 
leſs the Condition be ſhewn in 
Writing, | 173 
Cannot aver the Condition to be 
different from what is expreſſe(| 
in Writing, Ibid. 
But may ſhew an illegal Condition 
cr Conſideration, if conſiſtent 
with the Condition expreſſed in 
Writing, Ibid, 
May plead a Condition to deter- 
mine an Eſtate for Years with- 


out Deed, 251 
Confeſſion. 
How given in Evidence, 236 
Confirmation. 


Where Acceptance of Rent is of 
a Leaſe, 96 


Conſideration. 


See Aſſumpſit. 
Conſpiracy. 


On Caſe in Nature of it, one only 
may be found Guilty, 


Conſtable. 


Action againſt him, how reſtrain- 
ed, 


14 
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ontract. 


II 


Contract. 


When complete, Page 36, 50, 51 


Conveyances. 
See Fraudulent, 


Copyhold. 


Where Ejeꝭ ment may be brought 
for a Forfeiture, and what to 
he proved, 107 

Ejectment may be brought by a 
Biſhop for a Forfeiture commit- 
ted during the Vacancy of the 
See, Ibid, 

Till Admittance of Surrenderee, 
the Surrenderor remains ſeiſed, 
and if he die, his Heir may 
bring Ejectment, 108 

For what Purpoſe it is or is not in 
the Heir before Admittance, 

Ibid, 

Admittance of Tenant for Life is 
Admittance of him in Remain- 
der, Ibid. 

Not within the Statute of fraudu- 
lent Conveyances, Ibid. 

Within Statute 32 H. 8. of Con- 
ditions, 161 


Corporation. 


Where, and who may remove 

Members of it, 205 
In what Manner, 208, 209 
When a Summors is neceſſary to 

remove, 208 
For what Cauſe they may re- 

move Members, 206, 207, 208 
What a good Reſignation, 20) 
Where to elec, 208 
See Mandamus, Quo Warranto, 


Charter. 
| Coſts. 


Where no more than Damages, 
IO, 11, 328 
Where in Replevin, 57 


Defendant in Replevin muſt pay 
them for not going on to Trial, 
Page 61 

If Leſſor of Plaintiff in Ejectment 
die, cannot proceed without 
giving Security for Coſts, 98 
Where Coſts in Dower, 117 
In Action on 5 Eliz. Plaintiff ſhall 
pay Coſts, though he would not 
be entitled to them if he re- 
covered, | 194 
Where Plaintiff a common In- 
former ſhall give Security for 

_ Coſts, 196, 197 
On traverſing the Return to a 


Mandamus, 203 
In Quo Warranto, 211 
Where Plaintiff is intitled to Coſts 

or not, 328 


Where judge certifies Treſpals to 
to be malicious, full Coſts, 330 
WhereDefendant ſhall have Coſts, 


Ibid. 
Where ſeveral Defendants, and 
one acquitted, 331 


Where Coſts in Waſte, Tithes, 
ſci. fa, or Prohibition, Ibid. 
Where Executor pays Coſts or 
not, 331, 332 
Where and what Officers Defen- 
dant ſhall have Colts, 332 
In Actions by Informers or Party 
grie ved, 333 
Where Proſecutor intitled to Coſts 
on an Indiament, Ibid: 
Where Defendants in Informa- 
tions, or Actions on penal Sta- 
tutes, are intitled to Coſts, Bid. 


Where not, . 334 
No Coſts on Traverſes of Inquiſi- 
tions, Ibid. 
Where doubled, | Lid. 
How aſſeſſed where Pleadings are 
double, 334, 335 


Where there is a ſpecial Jury, 335. 
One Defendant gave the Plaintiff 
a general Releaſe, after 9 

| =O 
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of Nonſuit taxed, and he was 
obliged to pay the othet Defen- 
dant's Shares, Page 335 
Each Defendant is anſwerable for 
the Whole, Ibid. 
Plaintiff ſhall have but on Satis- 
faclion, and if he take it twice, 


the Court will reheve, 336 


Coſts on feigned Iſſue, bid. 
Coſts of one Suit, where deducted 
out of Coſts of another, bid. 
Coſts in Judgment as in Caſe of 

Nonſuit, or for not going on to 

Trial, Ibid. 
Coffs in falſe Imptiſonment, 24 


Courts. 


Determination of one Covrt hav. 


ing competent Juriſdiction is | 


ooncluſtve in all others, 244 
But the Matter muſt be determin- 
ed ex dir-t9, 244, 245 


where a Marriage is tft Qgeſti- 
on, | 113, 244 
Sentence of a Covncil of War, 
concluſive in an Action of Aſ- 
ſault and Battery, 244, 19 
Sentence of foreign Admiralty 


Court, condemning a Ship as | 


Engiifh Property, concluſtve in 
am Action on a Folicy of At- 
ſurance, 19, 244 
A Conviction in a Court of cri- 
mmal Juxiſdiction is conclufis e 
Evidence of the Fact in a Court 
öf eivil Juriſdiction, 2245 
Aliter in Caſe of an Acquittal, 1bid. 
Rolls of a Courf Baron good Evi- 
dence, 


; 247 
See alſo Chancery and Records. 
| Covenant. 
What Words make one, 156, 157 
What not, | Ibid 
By waat Deed, 


Sentence of Fcclefiaftical Court, | 


When it amounts to 4 Releaſe, 
Page 157 

Bond to perform them, 162, 163 
When it extends to a Leaſe of 
Goods, | 157 
Joint or ſeveral, 157, 158 
Where joint and ſevefal, though 
the Words are only joint, 16:4. 
Defeaſance t6 one is fo to all, 157 
For what the Acton lies, 156, 


* 157, 161 

By whom t6 be brought, 157, 
| 158, 161 

By or againſt an Executor, 158, 
. | 159 
Covenant real, | 158 
When it deſcends to the _ 
4 


Executor ſhall bring an Adion for 
5 Breach in the Teſtator's Life- 
time, this the Covenant is with 
| the Teſtator and his Heits, Ibid. 


When it extends to an Aſſignee, 


150 
Ho long he is liable bid. 
Who may be ehatged as Aſſignee, 
ö Wia. 
When Grant=e of Reverfion may 
take Advantage of it, 160 


Grantee may bring the AQtion 
where the Covenant is made, 
or where the Land lies, 160, 

| 161 


157, 158 | 


How to be conſtrued; 161 
Covenant for quiet Enjoyment 
how conſtrued, Ibid. 
What Covenants within 52 H 8. 
160; 161 

When repeated by a ſabſequent 
AQ of Parliament, 161 
When void becaufe the Prificipal 
is, 162 
Leſſee muſt pay Rem, tho? the 
Premiſſes are burnt down, 166 
What is a Breach, and how far 
neceſſary to ſct it forth in an 
Action, 161 to 166 


Where 


E 


Where it ſurvives, Page 158 
Where two Things are to be done, 
one by each Party, and there is 
not mutual Remedy, the Plain- 
tiff muſt ſhew Performance on 
his Part, 165 
But where there is mutual Reme- 
dy, one mull perform, though 
the other docs not, Ihid. 
What is a ſufficient Performance 
and how to plead it, 164, 
165, 166 
What may be pleaded in Bar, [bid. 
For Non-payment of Rent, what 
may be pleaded, 165, 166 
Where ſome good and others bad, 
172 
How to plead, c. when one 
= - Covenantee ſues or is 
ued, 157, 158 
Tenants in Common muſt join, 
158 
Releaſe of all Demands does not 
releaſe a Covenant before bro- 
ken, 166 
Entry into Part, does not ſuſpend 
Covenant to repair, 165 


Covin. 
Where it may be given in Evi- 
dence, or not, 257 
Criminal Converſation. 
See Adultery. | 


Cuſtom. 
Sce Preſcription. 


Cuſtoms. 
See Seizures, Caſe. 
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D. 
Damages. 


Joint or ſeveral, 15, 20, 94, 95 
Increaſe of, by the Court, 21 
What Evidence in Aggravation of 


ö 


Damages, 7, 10, 27, 89 


Writ of Inquiry of, Page 20 
What Evidence in Mitigation, 5, 
9, 27, 59, 153 
Special Damages not given in Evi- 
dence unleſs laid, 6, 7, 21 
Where Damages in Dower, 116, 
11 
Where and what Damages Al 
Qyare Impedit, 123, 12 
What recoverable in Debt, 17 
If the Plaintiff have once reco- 
vered, he cannot afterwards 
bring another Aion for ſubſe» 
quent ſpecial Damages, 7, 19 


Day. 
Only Form in a Declaration, 33, 
65, 86, 209 


Death. 
What is Evidence of, 247, 249 


Debt. 


For what it lies, 167, 168 
In the Debet and Detinet, or Deti- 
net only, 168, 169, 177 
What Plaintiff muſt ſhew in Debt 
for Amerciament, 167 
Defendant may traverſe the Pre- 


ſentment, Thid. 
On Bond, how Breaches aſſigned, 
162 


On an Award Bond, 163 
Difference where brought on a 
fingle Bond, or a Bond with 
Condition, 168 
For Money payable by Inftall- 
ments, | Ibid. 
On a Policy of Inſurance, 167 
By or againſt an Executor, 169 
Againſt an Heir, 169, 175 
What may be given in Evidence 
by bim on Riens per deſcent, 175 
Againſt a Sheriff for Money levi- 
ed, 167, 168 
This is not within the Statute of 
Limitations, 1868 
Z 2 Os 


kD: B: 


On Judgment ſuggeſting a Devaſ- 
_ tavit, when it will lie, and 
where to be brought, Page 169, 
+ 178 

Where it lies on Statute, and by 
whom to be brought, 168, 
195, 196 
169, 
170, 171 
What Evidence of a Dewvaſtavit, 
and at what Time, 169 
Where Payment may be pleaded, 
| | 162 
Where given in Evidence, and 
What is Evidence on it, 173, 174 
How the Declaration muſt be pro- 
ved, 171 
What ſhall be ſaid to be a Vari- 
ance between the Contract or 
Bond declared on, and that pro- 
ved, 169 to 173 
On non eft Faflum, what Proof is 
neceſſary by the Plaintiff, 171 

W hat Defendant may give in Evi- 
dence. 10, 72 
To avoid a Bond by ſhewing n 
was made on a Condition, the 
Condition muſt be ſhewn in 
W:ning, 3 
Where Preſumption of Payment 
not good on /olvit ad Diem, 174 
Set- off, 178 to 181 


What the proper Plea, 


When a Remittitur may be enter- 


. ed for Part, and Judgment for 
the Reſt, | 171 
Where a Verdict may be againſt 
one Defendant only, 188, 189 
Extinguiſnment of a Debt, 182 


Deceit. 
For what the Action lies, 30 
Action on the Caſe, in Nature of, 
© . , . ; Ibid. 
What Plaintiff maſt prove, 30, 31 
Deed. 


Razure, Interlineation, or tearing | 


SF the Seal, 171, 172, 267 


Where Profert neceſſary, 

Page 249 to 254 
When not, 250 

How Deeds given in Evidence, 
250, 254, 267, 268 
Where Deed need not be ſhewn 
in pleading, 250, 251, 252 
Void or voidable, 177 
Caſe will not lie where there is a 
Deed, N 157 
Exemplification of Deeds not Evi- 
dence, 227 

Where Inrollment is Evidence, 
229, 255, 256 
Where a Copy, Abſtract, or pa- 
rol Evidence of the Contents 
good, | 254, 294 
Deed to lead the Uſes of a Fine 
or Recovery read without Proof 
of its being executed, 255 
Where the Counterpart is Evi- 
_ dence, Ibid. 
Where a Deed from its Antiquity 
may be given in Evidence with- 
out Proof of Execution, 16, 
Where a Decd may be given in 
Evidence though the Real be 


torn off, 267, 268 


Deeds mult be ſtamped, 269 


Defeaſance. 


When it muſt be made, 157, 158 
To one, is a Defeaſance to all, [5:d. 
Where one Deed ſhall be taken to 


be a Defeaſance to another, Ibid. 
De Injuria ſua propria. 
When De Injurid ſud proprid abſque 
tali Cauſa a good Replication, 19 
Delivery, 


W hat alters the Property, 35, 36 
May be from one Parcenor to an- 
other, 262 


Demand and Refuſal. 


When Evidence of a Converſion, 
33, 44» 45 
hen 
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When not, Page 45 
Where neceſſary beſore bringing 
an Action, 151, 163 


Demurrer. 


To Evidence where proper or 


not. 313 
The Form of it, 314 
Departure. 

What is, 163 
What is not, 81 


In Chancery, where Evidence and 
ho proved, 229, 239 
In other Courts, or before other 

Perſons, 242 


Detinue. 


For what, and againſt whom it 


, 49, 50 
By whom it may be brought, Lid. 


By Huſband and Wife, Ibid. 
Againſt them, 52 
Property in the Plaintiff, 80 
Poſſeſſion in the Defendant muſt 

be proved, 51 


How the Declaration muſt be, 50 
What the Plaintiff muſt prove, 51 
What the Defendant may give in 
Evidence, | Ibid. 
If the Jury do not find the Value, 
it ſhall not be ſupplied, bid. 


Devaſtavit. 

What is ſuch, and how to be 
proved, 141, 169 
Deviſe. 

See Will. 


Diſcontinuance. 


What s, 53, 99 
By the Huſband, 100, 101 
By tune Wiſe, 101 


Diſtreſs. 
For what Rents, Page 54, 5% 
By Executors, 56, 57 


By Huſband after Wife*s Death, 56 
By Tenant pur auter vie after the 
Death of Ceſtuy que vie, Ibid. 
For Damage feaſant, 61 
If Diſtreſs Damage feaſant eſcape 
or die, when an Action lies, 84 
For Poor's Rate, when it may be 
made, and of what, 82 
Where Averia Caruce may be diſ- 
trained, Ibid. 
Where a ſecond Diſtreſs may be 
taken for the ſame Thing, id. 
Where a Diſtreſs may be after Se. 
curity taken for the Rent, 182 
Treble Lamages on Reſcous, 62 
What Action for exceſſive Diſ- 
treſs, 82 
What AQtion for irregular Diſ- 
treſs, Ibid. 
When raay break open Doors to 
diſtrain, Did. 


Doomſday Book. 


Evidence what is ancient De- 
meſne, 248 


Dower. 


Damages thereon, 116, 117 
What Seiſin is ſufficient to intitle 
the Wife, | 118 
Where a Demand muſt be made, 
or how diſpenſed with, 117 
W hat a good Plea, Ibid, 
Where Defendant may or may not 
plead Detinue of Charters, 


— 117 $19 
What the Wife may give in Evi- 


dence, 118 
What the Jury muſt find, 116 
Tenant muſt pay the whole 


Meſne Profits from the Death 
of the Huſband, though he 
have not been in Poſſeſſion half 
the Time, I17 

Drunkenneſs 
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Drunkenneſs. 


Evidence to avoid a 


| - Bond, Page 171, 172 
Dureſcs. NID 
What is ſuch, 172, 173 
Duty. 
Adios for Miſhehaviour wr 19, 69, 70 
. 5 
Earneſt. 

The Effect of it, 5o 
Eccleſiaſtical Courts. 
Cee Courts. 
Ejectment. 

For Non- payment of Rent, 96 
How ſuch Action ſtaid, 97 


For what it will or will not lie, 
99, 109 
For a Mine, and what is Evi- 
dence of Poſſeſſion, 102 
Leſſor muſt have a Right of En- 
try, and lay the Demiſe after 
his Title, 105, 106 
A Poſthumous Son may lay the 
Demiſe back to the Father's 
Death, 105 
Where an actual Entry is neceſſa- 
ry, the Demiſe muſt be laid af - 


ter the Entry, 103 
Serving Declaration on Tenant in 
Poſſeſſion, 97 


Where there are ſeveral Tenants 
the Declaration muſt be ſerved 
on each, 98 
'enant muſt give Notice to the 

Landlord, 95 
8 may make himſelf De- 

fendant, but no one elſe, Ihid. 


I Landlord is Defendant the 
Plaintiff muſt prove the Lands 
in the * of the Tenant, 

110 


Eniry into part a good Plea pui 
darreign Contimuance, Page 79 
If Premiſſes vacant, 98 


Where the Premiſſes ſhall be ſaid 


to be vacant or not, 79 
Rule general or ſpecial to admit a 
Defendant, Ibid. 
The Deſendant ma put the Plain. 
tiff to prove his Poſſeſſion, 110 
When the Plaintiff muſt prove 
what Lands are in each Te- 
nant's Poſſeſſion, 97, 110 
If the Leſſor of the Plaintiff die, 
cannot proceed without giving 
Security for Coſts, 98 
Ejectment for a Church, how a 
Curate may defend, 99 
How if ſome Defendants conſeſs 
and others not, 98 
When a material Witneſs is made 
Defendant, Ibid. 
How a Corporation aggregate, 
Plaintiffs muſt proceed, bid. 


If Leſſor an Infant, he muſt give 


Security for Coſts, 111 
So if Leſſor reſide abroad, bid. 
Where the Plaintiff is a Deviſce, 

what is to be proved, 102 
Where an actual Entry is * 2 

proved, 102, 
What is an actual Entry, Bai 
Poſſeſſion Evidence of a Pee, 103 
Twenty Years Poſſeſſion a Title, 


Bid. 

Where not, 102 
What is Evidence of ſuch Poſſeſ- 
ſion, Ibid. 


What a Poſſeſſion within the Sta- 
tute of Limitations, Ibid, 
By Grantee of a Rent Charge, 


: 104 
By Conuſee of a Statute Mer- 
chant, Ibid. 
What he muſt prove, Ibid. 
By Tenant by E legit, Ibid. 
What he muſt prove, Ibid. 
| On 


1 

On Jadgment recovered againit 
an Heir, Page 104, 105 
For a Recorery what to be prov- 
ed, 105 
Ouſter laid before Title accrued, 
but held well, 196 
Not neceſſary to alledge Plaintiff's 
Title for the exact Term which 

it is, for if he has a Right to 
recover the Poſſeſſion, that is 
ſufficient, though it be for a lels 
Time than the Leaſe is alledg- 
ed to be, Did. 
But if there be ſeveral Leſſors, and 
it is laid guad demiſerunt, muſt 
ſhew ſuch a Title in them that 
they might demiſe the whole, 
107 

May be brought by one Tenant 


in common againſt another, 109 


What is an Ejectment of one Te- 
nant in common by another, 
109, 110 

Cottage, Ejectment for it, and 
what Evidence is neceſſary, 


103, 104 
Confeſſion of Leaſe, c. ſufficient 
in all Caſes but a Fine with Pro- 
clamations, 103 
Receipt of Rent by a Stranger is 
no Evidence of Poſſeſſion, 104 
When the Declaration is amenda- 
ble, 106, 107 
How to be brought by Joint-te- 
nants, Tenants in common, or 


Parceners, Vid. 
Where brought for a Forfeiture of 

a Copyhold, 107, 108 
What to be proved, Ibid. 


Where brought by a Biſhop for a 
Forfeiture committed during the 
Vacancy of the See, 107 

By Aſſignee of a Mortgage, 108 

By Aſſignee of an Adminiſtrator, 
and what Proof is fuſhcient for 
him, Ibid, 


Where leſs proved than declared 
for, 


109 


* 


Dre 
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Where the Premiſes do not lie all 
in the Pariſh laid, Page 4og 
Outſtanding Terms and Mortga- 
ges, where good Evidence or 
not, 110, 111 
Recovery in Trover no Evidence 
of Poſſeſſion, 33, 102 
What an Abatement of the Suir, 


g8 

Diſcontinuance, a Bar, 99, 100 

Where Security mult be given for 
Coſts, 08, 111 

Coſts of former Ejectment muſt be 
paid before another is brought, 
111 


So thoꝰ the firſt be brought 
Huſband and Wife, and ths 
the Huſband die, and the Wife 


bring it alone, Bid. 
Of a Writ of Error, 115 
Staying Proceedings 97, 114 


Where Defendant may retract his 
Confeſſion for Part after Ver- 
dict againſt him, Ibid. 


Actions for Meſne Profits, 87 


Where the Plaintiff ſhall pay 
Coſts, tho' Part be found for 
bim, 111 


Mortgagee not to be made De- 


fendunt unleſs he has received 
the Rents, 96 


Election. 
Of Member of a Corporation, 


what good, 208, 209 
Elegit. 

Title by i how proceeded on, 104 
Entry. 


Where an actual Entry is neceſ- 

ſary, and what is ſufficient, 

87, 102, 103 

Entry into Part, pending the Ac- 

tion, a good Bar, Ja 
Entry into Part is a Suſpenfion of 

i Rent, 


; I 


Rent, but not of a Covenant to 


| repair, Page 165 
What is a Waiver of a Right of 
_ Entry, 96, 97, 109 

_ Eſcape. 
What is, | 65 to 69 
Voluntary or negligent, 67 
AQion for it, 64 to 69 


Againſt whom brought, Ibid. 
What muſt be done to charge the 

Marſhal, 07 
Where the Action is to be . 


757d 
How to declare, 64 to 69 
W hat Evidence, 64, 66, 67 


Action for Eſcape of Huſband and 
Wife, Evidence that the Huſ- 
band only was taken in Execu- 
tion and eſcaped, good, 299 

If Baron and Feme both in Exe- 
cution, and the Feme only eſ- 

- cape, Action lies, 65 

Retaking, how pleadable, 66, 67 

Excuſe what, Ibid. 

Where Debt or Caſe the proper 
Remedy, 68 

Jury not obliged to give the whole 

Debt, 69 

By an Hundred, 68 

Reſcous, where it is or is not an 
Excuſe, 63, 69 

In a voluntary Eſcape, the Party 
eſcaping is a good Witneſs, 67 

Not within the Statute of Limita- 
tions, 69 


Eſtoppel. 


When, 118, 170, 251 
Where the Jury are eſtopped, or 


4 


N 


, 29 
Eftovers. 
Action for not leaving ſufficient, 
85 
Eſtray. 
When to be uſed, 81 | 
Ibid, 


What AQtion for uſing, 


0 3 Xa. 


Trover for it, Page 33 


Eviction. 


See Rent and Covenant. 


Evidence. 


What Length of Time ſufficient 
to found a Preſumption of a 
Grant upon, 75 

Any Thing may be given in Evi- 

| dence that deſtroys the Right 
of Action, 78 

Caſe for beating a Horſe per qd 
he loſt the Uſe of him, Deten- 
dant may give in Evidence that 
the beating was lawful, IIid. 

What Evidence ſufficient on an 
Inditment for Perjury, 238-9 

Where the Objection of Res inter 
alios ada ſhall not be allowed, 


| 2 
Muſt give the beſt Evidence — 
the Nature of the Thing is ca- 
pable of, | 293--4 
Hearſay i in general! is no Evidence, 
294 
Where it is Evidence, „ 294-5 
No Evidence need be given of 
what is agreed by the Plead- 
ings, 298 
Where the ſpecial Matter cannot 
be taken Advantage of in Ple ad- 


Ing, it may be given in Evi- 
dence, 298--9 


If the Subſtance of the Iſſue be 
proved, it is ſufficient, 299 
For Evidence of particular Things, 


or in particular Actions, ſee the 
ſeveral Heads. 


8 Examination, ſee Depoſitions. 


Exceptions. 
| See Bill of. 
Exemplification. 


See Records and Deeds. 
Execution 


tv iD 


Execution. 


What good, Page 91 
By fi. fa. what Goods may be 

taken, _ Ibid. 
From what Time it binds, bid. 
How the Sheriff ſhould execute it, 


Ibid. 
By Levari what Goods may be | 


taken, Ibid. 


If Action brought againſt a Wo- 


man who marries pending the 
Suit, Execution ſhall be againſt 
her by her Maiden-Name, 22 


Executor. 
What belongs to the Executor, 
what to the Heir, 34 


Adminiſtration by whom to be 
granted, 141 
Where an Action againſt an Ex- 
ecutor is to be brought, 177-8 
Not liable in Detinue without a 
Poſſeſſion in himſelf, 50 
What is Evidence of Adminiſtra- 
tion being granted, in caſe of a 
third Perſon, or of the Admini- 
ſtrator himſelf, 108 
Executor de ſon Tort, who is 
chargeable as ſuch, and of Ac- 
tions againſt him, 91, 143, 258 
What he may give in Evidence, 
Did. 

Aſſent to a Deviſe of a Term, 
where neceſſary, and how to 
be proved, 102 
How to declare for Rent, partly 
due in Teſtator's Time and 
partly in his own, 139 
Action by the Executor of an At- 
torney for Fees, 145 
Aſſumpſit againſt an Executor, 140 
What rauſt be proved in ſuch 
Actions, I 40--1 


Covenant for or againſt him, | 


though not named, 
How he ſhould plead, 141 to 146 


X. 


Plene Adminiſtravit what is Evi- 
dence on it, Page 141 to 146 
Creditor may be a Witneſs on ſuch 
Plea, : Ibid, | 
What Judgment on ſuch Plea 
where Aſſets are found to Part 
| only, 142 
If Judgment of Aſſets quando, &c. 
be taken againſt an Executor, 
the Plaintiff cannot afterwards 
give Evidence of Aſſets come to 
his Hands before Judgment to 
prove a Devaſtavit, 169 
If he ſuffers Judgment by Default, 
that is a Confeſſion of Aſſets, 
alter in caſe of Cognovit, 142 
Of pleading Debts of a higher 
Nature, 141 
Where he will make himſelf lia- 
ble, 141, 144 
Per Fraudem, what 1s Evidence on 
it 141, 142 
Of paying Debts of an inferior 
Nature, where not a Deva/ta- 
vit, 178 
What Funeral Expences allowed 
againſt a Creditor, 14 
When bound by the Statute of I. i- 
mitations, when not, 148 to 150 
On ne unques Executor what is Evi- 
dence, | 143 
What Evidence neceſſary to pre- 
vent an Executor de ſon Tort, 
from retaining, 143 
Where he may retain, 144 
What is Aſſets, or not, 140—1 
What is Evidence of Aﬀets, and 
how the Defendant may diſ- 
charge himſelf, 140 to 146 
Where chargeable beyond Aſſets, 
144 
They may indorſe Notes or Bills, 
273 


In Debt by or againſt an Executor 
| how to declare, 168-9, 177-8 


158 | What is Evidence of a Perſon's 
being Executor, 


246 
Where 


X. 


Where he pays Coſts, or not, 331 
Where Adminiſtration is void or 
voidable, | Page 141 


Extent. 
How to be proved, 


Extinguiſhment. 
Of a Debt, what is, 155, 182 


225 


F. 

Factor. 

Becoming a Bankrupt, 42 

Where a Merchant muſt come in 

under a Commiſſion, or not, 

42, 4 

Not anſwerable for Goods at all 
Events, 71, 130 

Muſt ſell for ready Money, 130 

Actions by or againſt his Principal 


for his Dealings, Ibid. 
Falſe Impriſonment. 

What is ſuch, 22 

Action for it, Ibid. 


Juſtification by an Officer, or in 
his Aſſiſtance, 23, 83 
Juſtification by Juſtices of Peace 
or Perſons acting under their 
Warrant, | 23, 24 
Who may plead the general Iſſue, 
Ibid. 


Coſts, Ibid. 
Limitation of Action, 22, 24 
Falſe Return. 

See Mandamus. 
Farrier. 

Where an Action lies againſt him, 

73 
Feme Covert. 
See Baron and Feme, and Execu- 


tion. 


What within 27 Eliz. 


Fiction of Law. 
And Relation, Page 88, 1378 


Fine. 


What Entry avoids it, 101, 102, 

103, 87 
How proved, 229 
How Proclamations proved, 1b. 


Fixtures. 


What removeable, and by whom, 
34 
Forfeiture. 


Who may bring an Ejectment for 
it, and what muſt be proved, 
| 10 


Form or Subſtance. 
What is ſo in a Declaration, 65 
Formedon. 115 


Franchiſes. 


What may be claimed by Pre- 
ſcription, 212 
Not loſt by Acceptance of new 
rter, 213 


Frauds. 


Statute of, and Caſes on it, 253, 
to 267, 279, 280 

When examined at Law, 263, 
266 

Has not altered the Manner of 
Pleading, 79 


What ContraQs are within the 


AQ, ibid, 


See Execution. 


Fraudulent Conveyance. 


What ſo within 13 Eliz. 257--8 
Who may take Advantage of it, 
258 
260 
What 
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I 


What Conveyance by a Bankrupt | 
is fraudulent, Page 261--2 


— 


G. | 


ud. 


Gaming. 
Aion on Note for Money lent to 
game, 274 


General Iſſue. 


What in general is Evidence on 
it, | 298 


Glebe. 


What is Evidence of the Extent 
of it, 248 
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H. 
Hand-Writing. 
See Writing. 
Hearſay. 
Where Evidence, 233, 294, 295 
Heir. 


What belongs te him or to the 
: Executor, 34 
When to declare againſt him fpe- 
cially as collateral Heir, 156, 
00 

Plea of Rien per Deſcent, 1 = 
How Plaintfff may reply, 176 
What the Heir may give in Evi- 
dence on ſuch Plea, 175, 299, 


Where one takes by NPR gs 

Deviſe, 175, 261 
Iſſue on the Sufficiency of the 
Lands deſcended, is bad, 75 
What is Aſſets in his Hands, 171, 
1 175, 259, 261 
Of different Judgments againſt 

him, 175, 176 
By what Covenant bound or ſhall 

take Advantage, 1589 


Heralds-Office. 
{ Their Books are good Evidence to 
prove a Pedigree, Page 148 

Hiſtory. 
General, where good Evidence, 
Jbid. 
Hue and Cry. 

Actions on Statute of 184 


For what Robbery it lies, Ibid. 
What Hundred anſwerable, Mid. 
For what Sum, 186, 187 
Who may be a Witneſs, 187 
Who may bring the Action, Bid. 
Robbery need not be proved at 
the Place where laid, Ibid. 
What muſt be done previous to 
the bringing the Action, 185 
What muſt be given in Evidence, 
184, 186--7 

If one of the Offenders taken, 187 
But this rmift be pleated, bid. 
Negligence of freſh Suit in another 


ounty, Did. 
Limitation of Action, Bid. 
[ : 
Jeofails, 320 
Impriſonment. 
See Falſe. 
Impropriatidn. 
How proved, 2 MJ 
| Indictmerrt. 
Or Proceedings on it, no Evidence 
on an Appeal, 243 
| Infant. 


He muſt not reſuſe o make Aſ- 
ſignment of Dower, 117 


How to take Advantage of Infancy 
in Debt, 17 


If he ratify his Promiſe after full 
Age, Page 155 
If he give Bond under Age, and 
- Promiſe at full Age, this is not 
good, Page 155, 182 
Infancy may be given in Evidence 
on nin Aſſumpſit, 154 
When chargeable ſor Money lent 
to buy Neceſſaries, 
For what Neceſſaries chargeable, 
; Ibid. 

His Deed voidable only, 172,177 
May take Advantage of a Promiſe 
made to him, WR 
Not prejudiced by his Guardian's 
Anſwer in Chancery, 2.37 
Cannot be an Informer, 196 
If Leſſor of Plaintiff in Ejectment, 
muſt give Security for Coſts, 


"Iz 
What Contracts he may make, 
bee” © 


Inferior Courts, 


How Officer or Party muſt juſtify 
under the Proceſs of it, and how 
the Plaintiff may reply, 83 

If they hold Plea of a Thing done 
out of their Juriſdiction, the 
whole Proceedings are void, 65 


Information. 
In Que Warranto, ſee Que War- 
rants. | 
Inn-keeper. 


When anſwerable for the Goods 


of Gueſts 73 


What Proof neceſſary in ſuch 
Action, 
Where an AQtton lies againſt him 
or not, 3 Bid. 
Where he may retain till paid, 45 


5 Inquiry. 

Where the Writ may be granted 

or not after Verdict, becauſe no 
Damages given, 58, 203 


In Replevin after Nonſuit, 57, 58 


Ibid. 


Ibid. 


X. 


On the Execution of the Writ the 
Judge is only an Aſſiſtant to the 
heriff, Page 58 


Inqueſt. 


Of Office, 
When Evidence, and how proved, 
228 


Inrollment. 
Sce Deeds. 


Inſpection. 


Of Corporation Books, at what 
Time granted, 210 


Inſolvent Debtor. 


What is good Evidence on a Plea 
of the AQ, 173 


Inſurance. 
See Policy. 


Intereſt. 


To what Time the Plaintiff ſhall 
recover it, 275 


Inventory. 


Copy of it when Evidence, 140 
Taken by Sheriff on Execution, 
good Evidence of Quantity and 

Quality of. Goods, 249 


Joint and Several. 


Where AQtion ſhould be one or 
the other, 5, 152, 157, 188, 
| 54:02 


ContraQ, where ſo, 258, 208 


Joint-Tenants. 


Poſſeſſion of one, where of both, 
34, 35, 102, 115 

When one may bring Trover 
againſt the other, 4, 35 
When againſt another Perſon, 35 
May join in a Leaſe to bring an 
FjeAment, | 107 

= Where 


218, 216 
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Where Jointenancy muſt be plead- 
ed or given in Evidence, Page 35 


Iſſue. 


What Evidence will maintain it, 


55, 58, 59, 65, 66, 75, 76, 
257, 253, 268, 299, to 303 

here well joined, 300, 301 
Where the Subſtance is proved, 
it is ſuſſicient, 499 
So where the Subſtance is found 
by the Verdict, 65 
On whom the Proof lies, 297 
Where the Iſſue are bound by a 
Recovery againſt Tenant in 
Tail, 230 
Iſſue on the Sufficiency of Lands 
deſcended to an Heir, is bad, 

, 176 

Judgment. 


Where a Party muſt ſhew it in 2 
Juſtification in Treſpaſs, 23, 84 
here erroneous, and where void, 

TY 66, 82, 83 

Difference between erroneous and 
void Judgment, Ibid. 

Where a Sheriff muſt ſhew it, 91 

Where it is Evidence, tho' be- 
tween different Parties, 231,244 

Where it ſhall bind from the Time 


of filing the Original, or only | 


from the Time of Judgment 


given, 105 
Judgment in one Action where a 
Bar to another, 49, 102 
Againſt the Heir how far it ſhall 
bind, 104, 105 
What Judgment ſhall be given 
againſt him, 175 
_ Jury. 

Special, where and how granted, 
304 


The Party applying for a ſpecial | 


Jury ſhall pay the Coſts, unleſs 


the Judge certify 305, 335 
Challenges, ; Ja 


Cannot be a Tales granted on In- 
dictments or Informations with- 
out a Warrant from the Attor- 
ney-General, Page 305 

Who may be Jurors, 306, 307 

How the Jury muſt behave after 

they are ſworn, 308 

What Miſbehaviour will avoid the 
Verdict, l Did. 

Where they are bound by an Eſ- 
toppel 298 


he 3. * 2 


L. 
Landlord. 


| What Things belong to him of 
the Tenant on quitting, 34 
Where he may bring Ejectment 
without Notice, 96, 97, 177 
What is a Confirmation of a 
| Leaſe, or not, Bid. 
Where he may juſtify entring the 
Premiſes, 85 
Lapſe. 
If the Ordinary is not named in 
the Writ, a Lapſe incurs, aliter 
if named, 124 
There muſt have been an aQual 


Diſturbance, or Lapſe will in- 
cur tho' the Ordinary is named, 


| Ibid. 
At what Time the Lapſe ſhall in- 
cur, 5 «bid, 


How the ſix Months ſhall be ac- 
counted, 125 


Latitat. 


To take Advantage of Time of 
ſuing it out to ouſt a Plea of the 
Statute of Limitations, it muſt 
be replied, and ſhewn to be 
continued, and cannot be given 
in Evidence, 151 

May be the Commencement of a 
Suit, or only to bring the Party 


into 
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I. 
into Court, and in the laſt Caſe 
may be ſued out before Cauſe 
of Action accrued; but if the 
Plaintiff reply it was a Com- 


mencement of the Suit, the De- 
fendant may rejoin nan I ſſumpſit 


before ſuing it out, 
Leaſes. 


Where Acceptance of Rent is or 
is not Confirmation, 96, 177 

Patrol, when good, Ibid. 

Where a Leaſe to an Infant is 
void or voidable, Ibid. 

Made by an Attorney, Ibid. 

Difference between Leaſes for 
Years and at will, 84, 85 
| See Void and Voidable. 


Legacy. 
When Aſſumpſit lies for it, 
Legitimacy. 
What is Evidence of it, 111, 112 
Regiller good Evidence, 247 
How long a Woman may go, 114 


Second Marriage whilſt the firſt 
ſubſiſting void without Divorce, 


Page 151 


131 


Ihid. 

Evidence of Father and Mother, | 

5 247, 287 
Inability, Evidence, 11 


Sentence of Eccleſiaſt cal Court 
annulling a Marriage, conclu- 


ſive, 11 5 244 
Rule not to baſtardize aſter Death, 


holds only between Baſtard Eig- 
ne and Mulicr Pui ſne, 114 


Letter of Attorney. 
See Attorney. 


Levant and Couchant. 


Where commonable Cattle muſt 
be, and what is ſo, 59 


If Iſſue is taken on it, all muſt be | 


NED EX. 


Levari facias. 
What to be levied on it, Page 91 
Libel, 
When the Defendants may juſtify 
or give the Truth in Evidence, 


a ; 8,9 
Where Variance material, 6 


What is Proof of a Publication, 
6, 7 


Limitation of Actions. 


Where the Plaintiff or Defendant 
are beyond Sea, the Statute 
don't run, 150 

What are Merchants Accounts 
within the Exception of the 
AQ, | 149 

Where an Executor is not bound 
by the ſix Vears, 150 

If the Plaintiff would take Advan- 
tage of the Time of {uing out 
the Latitat to ouſt this Plea, he 
muſt reply it, and ſhew it con- 
tinued, and cannot give it in 
Evidence, 151 

If the Wrn is not ſued out within 
the Year, tho? the Teſte be, 
yer it is not ſufficient, 195 

What is the Limitation in different 
Actions, ſee the ſeveral Heads. 


Livery of Seiſin. 
See Seifin. 
Local and Tranſitory. 


What is, and where to be proved, 
55 10, 23, 46, 64, 160, 161, 
170, 177, 178, 195. 

How pleaded, 


Lunatick. 


When it may be given in Evi- 

dence; 172 
How to traverfe the Inquifnion 
| | 215, 216 


90 


proved ſo, 


299 


Ma 


E 


M. 
Maihem. 


What is a Juſtification, Page 18, 19 
May be viewed by the Court, and 
Damages increaſed, 21 
Juſtified by an Officer of the 
Army. 19 


Malicious Proſecution. 
In what Caſe the Action lies, 11, 


12, 13 
Lies not till the firſt Action deter- 
mined, I 


Expence ſufficient Ground, id. 
How the Plaintiff muſt declare in 
an AQtion for maliciouſly hold- 
ing to Bail, 12 
What the Plaintiff muſt prove, 14 
When expreſs Malice to be prov- 


ed, | Ibid, 
What Evidence for the Deten- 
dant, Ibid. 
Probable Cauſe a good Excuſe, 
; Ibid. 

Adlon againſt ſeveral, and one 
found Guilty, Ibid. 


What the Defendant ſwore on the 
Indictment when Evidence, 14, 


15 

Mandamus. 
ln what Caſes it lies, 199, 200, 
201 
What a ſufflcient Ground for 
granting it, Ibid. 
Where one Writ Hes to ſeveral 
_ Perſons, 200 


One Writ will not lie to reſtore 
ſeveral Perſons, Did. 
When granted in the firſt Inſtance, 


| 200, 201 
To whom to be directed, 199, 

200 
What a good Writ, 204 


When to take Exceptions to the 
255 


Writ, 


How obedience to be inforced, 
: Page 201, 202 
What a good Return to the Writ, 
. 205 to 209 
How to be made, 209 
Remedy for a falſe Return, 64, 


— 202 
Action muſt be brought in K. B. 
20 

Who may remove a Member of 
a Corporation, and for what 
Cauſe, 205 to 209 
Where the Party may traverſe 
the Return, and have an Action 


too, 203 
Error lies on the Traverſe, 204 
What is good Evidence on the 

Traverſe, 209 


Miſnomer in the Writ, how taken 
Advantage of, 205 


Manor. 
What is Evidence of the Extent 
of it, 248 
Marriage. 


Proof of, 28, 112, 113 
What Marriages good now, 113 
AQion for Breach of Promife of it, 
lies for an Infant, 155 
When it muſt be according to the 
Ceremonies of the Church of 
England, 28, 113 
Sentence of Eccleſiaſtical Court, 
coneluſive whilſt unrepealed, 
113, 244 

Where not, 
Where the Parties are put to prove 
all Ceremonies or not, 114 
Conviction for Bigamy good Evi- 
dence, 245 
Of the Plea ne unques accouple, 118, 
136 

Promiſe of Marfiage not within 
the Statute of Frauds, 280 


When the Legality of the Mar- 


riage comes in Queſtion, 118, 
245 
Father 


244 


n. 


Father or Mather good Witneſſes 
to prove the Marriage or Ac- 
ceſs, Page 287 

How to be tried, 113, 118 

Regiſter, or a Copy, good Evi- 
dence, - 247 


* Maſter and Servant. 


. Againſt which the Action may be 
brought, 457, 70, 132—3 
Servant may juſtify an Aſſault in 
the Defence of his Maſter, 18 
But not the Maſter in Defence of 
his Servant, Ibid. 
Where the Maſter or Servant may 
bring an Action, 70 
Maſter may have an Action for 
the Battery of his Servant, 18, 


| 77 
Or for digging a Ditch into which 
his Servant fell and broke his 
Leg, : 77 
Where the Maſter is anſwerable 
for his Servant, 47, 70, 77 
Maſter may have an Action for 
Money received and given away 
by the Servant, 35 
Where a Servant is juſtified by his 
Maſter's Orqers. 47 


Memorandum. 


Though it refers to a Time before 
the Cauſe of Aion accrued, 


yet it is no Cauſe of a Nonſuit, | 


17, 137 
When and how cured, 


Merchant. 


What are Merchants Accounts, 
within Statute of Limitations, 
/ 149, 150 

See Factor. 


Meſne Profits. 


AQion for them after EjeAment, 
| 87 


lad. 


| 
| 


| 


Colts of FjeAment recovered in 
ſuch Aion, nage 89 
If brought by the nominal Plaintiff 
the Court will ſtay Proceeding; 
till Security given for Coſts, 89 
What to be proved in ſuch Action, 


7 

For what Time Plaintiff is intitled 

to recover, | 87, 88 

Limitation of Action, Ibid. 
Miſnomer. 


Of a Corporation in 2 Mandamn:, 
how to be taken Advantage of, 


. 205 
Modo and Forma. 


Where of the Subſtance of the 
Iſſue, or not, 300, 301 


If it is, it muſt be proved, 300 
Modus. 

To what it extends, 191 

What is Evidence of it, 236 


Monſtrans de Droit, 215 


Mortanceſtor. 
Aſſize of, | | 120 
Mortgage. 
See Bankrupt and Fraudulent Con- 
veyance. 
Moveables. 
| What are, 34 
Mutual Debts. 


| What are ſuch, 178, 179, * 
| 131 


Navy 


— WY WTR T_T, 


20 


On- 


34 


80, 
181 


Javy 


: [ 


N. 


Navy Office, 


Regiſter of, good Evidence of a 
Death, Page 249 


Ne Admittas. 
When to be ſued out, and what 


Uſe it is of, I24 
Negative. 
Where to be proved, 297 
Negligence. 
See Caſe, 

New Aſiignment. 
Where neceſſary, 17% 92 
New Trial. 

At what Time to be moved for, 
325 


For what Cauſe, 326, 327, 328 
Cannot be on Part of the Record, 
or for one Defendant only, 326 


Nil Debet. 


When a good Plea, 169, 170, 


171, 176, 177 
What is Evidence on it, Ibid. 


Nil habuit in Tenementis. 
When a good Plea, or not, 190, 


170 
When to be given in Evidence, | 
| 177 

Noctanter. 
Writ of, 217 
No Coſts, 334 
When and what to plead to it, 
7 

Non Dimiſit. 

Where a goed Plea, 170 


F 


1 Ge AP © 


Non Tenure. 


Muſt be pleaded in Reſcous, Page62 
But may be given in Evidence in 

Caſe, Ibid. 
But not on Rien Arrear in Reple- 


vin, : 59 
Notice. 


Where Landlord muſt give No- 
tice before he brings Ejectment, 
and what, 96 

Where neceſſary on Avoidance of 
a Living, 124 

Where to remove a Member of a 


Corporation, 208 
Novel Diſſeiſin. 
Aſſize of, 120, 121 
Nudum Pactum. 

See Aſſumpſit. 
Nuiſance. 
Aion for, 26, 74, 78 


Continuance of it, where action- 
able, 8 


— 


O. 
Oath. 


On a former Trial, not Evidence 
unleſs between the ſame Parties, 
242 

Where allowed, tho? the Witneſs 
is living, 243 
Oath of a Witneſs is Evidence to 
diſcredit, but not to confirm, 
what he ſwears, 242 


Office. 


Action for Diſturbance in taking 
the Profits of, 

Aſſize for it, 
How to prove the Value, 76 
When neceſſary to ſhew a Title, 
and when proved, Ibid. 
Aa When 


X. 


When Reſidence is required in an 


Office, Page 206, 207 
What is a Cauſe of Removal from 

an Office, Ibid. 
Who have the Power of remov- 

ing, 20 
What is a Refuſal of an Office, 

Ibid. 

Inqueſt of Office, 215, 216 
Action for Miſbehaviour in, 64 


Within what Time to take the 
Sacrament, and when to take 
Advantage of it, 209 


Office Copy. 
Where Evidence, 


Officer. 


When a Treſpaſſer for executing 
Proceſs, 81, 83, 84 
Who may plead the General I(- 

ſue, 23% 24 

What Warrant is ſufficient to juſ- 

tify him, 24, as $3 

When Actions to be brought a- 

gainſt them, 24 
Juſtification by them or Perſons in 
their Aid, 23, 83 
When they muſt ſhew a Copy of 
the Judgment, 91, 234 

Coſts, 332 
When and how an Officer may 

entitle himſelf to double Cofts, 


229 


One cannot bring Trover againſt 


Ibid. 
Overſeers, 
Avowry by them, 58 
AQions againſt them, 23 
Colts, 332 
Oyer. 

Where a Perſon is intitled to it, 
5 253 
P. 

Papiſts. 

125 


Diſabled at preſent, 


Parceners. 


When the Poſſeſſion of one is the 
Poſſeſſion of both, Page 34, 102 
One may deliver a Thing to ano- 
ther, 262 


the other, 34 
May join in a Leaſe to bring an 
FjeAment, 107 
After Partition to preſent by Turns 
they are ſeized of their ſeparate 
Parts, 123 


Partner and Partnerſhip. 
Where given in Evidence, or to 


be pleaded, 152, 158 
Partition. 
The Effect of it, 123 
Pawn. 
What is ſuch, "2 


When Pawnee may or may not 


uſe the Pawn, Ibid. 
When he may have Debt for his 
Money, 72, 168 
When and what Action lies ageinſt 
the Pawnee, 
If loſt, who chargeable, 


Payments. 


When general, who to apply 
them, 174, 282, 283 
What is Evidence of Payment, 
| 174 

What is Evidence of Payment of 
Intereſt, on an old Bond, bid. 
Payment before the Day may be 


72 
Ibid. 


given in Evidence on the Plea of 


Solvit ad Diem, Ibid. 
If Intereſt be proved to be paid at 
any Time after the Day, the 
Plaintiff ſhall recover, unleſs the 
Defendant plead Solvit ff 
Diem. 174 


Pedigree. 


V 


Whe 
Va! 


De 


FN DIM 


Pedigree. 
What is Evidence of it, Page 248, 
295 
Penal Statutes, 
Where Action to be brought by 


the Party grieved, 188, 194, 
195 

General Rules concerning Actions 
on them, 194 -5 


Where the Defendant muſt ſhew 
a Proviſo, or ſubſequent Statute 
in Pleading, or may give in Evi- 
dence, | 225 

Limitation of ſuch Actions, 194 

In what County or Court to be 
brought, 195, 196 

Of compounding ſuch AQtions, Ibid. 

Action cannot be brought for leſs 
than the Penalty, Ibid. 

Infant cannot be an Informer, 1bid. 


IWbere the Defendant may pay 


the Penalty into Court, 197 
In Debt on a penal Statute the 
Plaintiff may recover againſt 
one Defendant only, 188-.9 
Of pleading a Recovery in another 
Action, 197 


Vhat is a 1 Plea, 197, 225 
enire ſhall be of the Body of the 
County, 197 


Per Fraudem. 


See Executors. 


Perjury. 
Vhat Evidence is ſufficient on an 
Indictment for it, 238--9 


here the Party injured may be 
a Witneſs, or not, 289 


Pleas and Pleadings. 


Where the Plaintiff may take Ad- 
vantage of a Fault in his own 
Declaration, 77 


Where ſeveral Facts may be tra- 
verſed if they make but one 


Point, Page 93 
Where to conclude to the Court 
or Country, Ibid, 


Manner of Pleading is not altered 
by the Statute of Frauds, 251 
Where a Deed muſt be ſhewn or 
not in Pleading, 249 to 254 
No Evidence need be given of 
what is agreed by the Pleadings, 
298 

What may be given in Evidence 
on the General Iſſue, becauſe 
it cannot be pleaded, 298 


Plene Adminiſtravit. 
What to be proved on this Iſſue, 
5 140, 141 

Policy of Inſurance. 


In an Action for a total Loſs, the 
Party may recover for a partial 
Loſs, 129 


Poor. 


Poor Rate may be diſtrained for 
before the Time expires for 


which the Rate is made, 82 
See alſo Overſeers. 
Ports. 
What is Evidence of the Extent, 
Poſtea. 
See Verdict. 
Prerogative. 
The King is not bound in Caſe of 
a Bankruptcy till actual Aſſign- 
ment, at, 42 


The King cannot loſe his Right of 
Preſentation, 


A 2 3 


123 


He 


X. L 


He cannot pardon a Perſon con- 
victed of Perjury on the Statute, 
Page 191 

He is not obliged to join in De- 

murrer to Evidence, 313 

Preſcription, 

Hiſtory is not Evidence of a patti- 
cular Cuſtom, aliter of a public 
Matter, | 248 

Hearſay is Evidence of a Preſcrip- 
tion, 295 

When the Evidence varies from 
that alledged, 59, 60, 74, 209 

One Preſcription is not pleadable 
againſt another, 74 


What Franchiſes may be by Pre- 
ſcription, "12 


Preſentation. 


What is Evidence of it, 105, 295 
Parol Evidence of it where good, 


5 75d. 
See Quare Impedit. 
Priſoners. 
How made over by the Sheriff, 


5 

Where they may be retaken, 69 
Examination of Priſoners for Fe- 
lony before a Juſtice of Peace 


muſt be without Oath, 242 

Probate. 
Of a Will no Evidence in Caſe of 
Lands, 245 
Aliter in Caſe of Perſonal Eſtate, 
246 

Proceſs. 

See Latitat. 

Proclamation. 

Where a printed one is Evidence, 


226 


= 


Profert. 


Where neceſſary and why, Page 
249 to 254, 310 

Where not neceſſary, 250 to 253 
Where an Authority, or Letter of 
Attorney, need not be ſhewn, 
though a Leaſe be made under 


it, 17 
Where a Copv of a Deed molle 
is ſufficient Evidence on a Pro- 
fert made, 253 
On Plea of Tender of Amends in 
Replevin, need nct bring the 
Money into Court, 60 


Promiſe. 


What is good within the Statute 
of Frauds, 280 
What muſt be in Writing, 279, 
280 

See Aſſumpſit, Frauds. 


Promiſſory Note. 


What is good, 272, 273 
Where Evidence in Aſſumpli, 
tho? not declared on, 136--) 
Who may indorſe it, "71 
A bare Indorſement transfers no 
Property, 275, 279 
Action by or againſt an Indorſee, 
213+ 

What muſt be proved in ſuch 
Action, 273, 274, 27] 
Where the Indorſement is ſet out 


in the Declaration different from 


what it is, | 275 
What rhay be given in Evidence 
in an Action between the Par- 
ties themſelves, to impeach the 
Promiſe, 


Prohibition. 
For what granted, 218, 219 
How obtained, Ibid. 
Coſts, how allowed, 331 


— — et A — — — 


1 Do EM 


Promiſe, tho? nat in Caſe of 
third Perſons, Page 274 
Note given for Money lent to 
game with is totally void, bid. 
Reaſonable Time for the Indorſee 
to keep the Note, 273 to 277 
What Laches ſhall diſcharge the 
Drawer, _ 
Days of Grace, 274 
Difference when payable to Order 
or Bearer, 273, 276 
What is a negotiable Note, 272, 
27 
Defendant may prove it to + 
given on an illegal Conſidera- 
tion, 274, 278 
Note muſt be proved on a Writ 


of Inquiry, 278 
See Bill of Exchange. 
Property. 
By what Delivery altered, 36, 50, 
| 51 
Proviſoe. 


See Penal Statutes. 


Puis Darrein Continuance. 


What may be pleaded, and how, 


97 309, 310 
The Form of the Plea, 311 


Q. 
Quare Impedit. 


In general the Plaintiff muſt ſhew 
a Preſentation, 122 


Where he need not, Ibid. 
Preſentation, by whom ſufficient, 

Ibid. 
Who may have it, 122 


Where, and what Damages to be 
123, 124 
124 
328 


recovered, 


What is Evidence on it, 
No Coſts, 


| 


What is the proper Plea, 


Ono Warranto. 


Information, in nature of, Page 210 
In what Caſe it lies, 210, 211 
Lies againſt private Perſons or a 

whole Corporation, 212 
211 


R. 
Recital. 
Of a Will, where good Evidence 


or not, 108 
Records. 

How proved, 226 

Where they are Evidence, 230, 


244, 245 
ConviQon at the Suit of the King 


for a Battery is no Evidence of 
it in an Aion, 16 
Where the Recital of a Record is 
Evidence, 226—7 
Where the whole Record muſt be 
exemplified ot not, 2278 
A Copy is not Evidence till the 
Record is brought into Court in 
Parchment, 228 
Where a Copy i is Evidence with- 
out proving it a true Copy, Ibid. 
A Return to an Inquiſition poſt 
Mortem cannot be read without 
the Commiſſion, Ibid. 
Where an _ Copy is Evi- 
dence, 229 
May be pleaded den a Profert, 
252 


Recovery. 


In one AQiion when Evidence in, 
or a Bar to another, 7, 19, 


; : 33, 49 
How proved in Evidence, 230--I 


ReQory. 


X. 


Rectory. 


Title to it how to be proved, 


Page 105 
Refuſal. 
Of Office what is, 
See Tender. 


205 


Regiſter. 


Of Births Marriages, or Burials, 
or a Copy, wats; ken 247 
Of Navy Ohe, 249 


Relation. 87 


Where the Declaration is general, 
and the Caufe of Action ariſes 
within the Term, it ſhall not 


prejudice the Plaintiff, 137-8 
Remittitur. | 
In what Caſes allowable, 191, 
180 
Rents, 
What may be reſerved, 85 


Grantee of a Reverſion to take 
Advantage of Right of Entry 
for Non-payment, 160 

How recoverable, 56 to $9, 1 38 

When Nil habuit in Tenementis is a 
good Plea,, 139, 170 

When Ejectment is brought, the 
Tenant may pay Arrears into 
Court, 97 

Caſe for Uſe and Occupation, 1 39 

In Covenant for Non-payment, 
what Plea, 166 

What Rents may be diſtrained for, 


- 56, 57 

Aſſumpſit for them, 138 
Debt for them, 170, 177-8 
Covenant for them, 159, 160, 

| 161, 166 
Rent is not ſuſpended unleſs there 


be an actual * 


| 


— 


| 


177. 


When extinguiſhed, Page 182 
Repairs. 


Of a Church Seat, when to be 


proved, 76, 219 
Replevin. 

Two Sorts, 52 

Where the Sheriff may make it, 

$2, 53 


What is a good Return by the 
Sheriff, 53 


Who may bring it, 52, 53 
When ſeveral may join, 53 
By Executors, Ibid, 
By Huſband and Wife, Ibid. 
Form of a Declaration, Ibid. 
Certainty in Declaration, bid. 
Plea, 54, 59, 60 
General Iſſue, 54 
What is Evidence thereon, id. 


Where there ſhall be a Return 
without an Avowry, or not, 


54, 55 
When the Plaintiff may demur, 


53 
Avowry, when and how, 53, 54, 


55, 56 
When good for Part, tho” bad for 
the Reſt, 5 
Avowant muſt make a good Title 
in Ommbus, 302 
When Avowant muſt traverſe the 
Place in the Declaration, 54 
Avowry for Rent, at a later Day, 
no Bar, 56 
May diſtrain for one Thing, and 
avow for another, 55 
Property in the Plaintiff, 53 
Where a Writ of Inquiry ſhall be 
after a Nonſuit, 57, 58 
When the Defendant claims 55 


perty, 

How Property to be pleaded, 0 
ri 57 

Nen 


Where Coſts, 


NN 2M 


Non Tenure no good Evidence on 


Rien Arrear to Avowry, Page 59 
On Plea of Tender of Amends 
need not bring the Money into 
Court, 
Where and how Judgment ſhall 
be for the Rent in Arrear, and 


not for Retern. habend. 58 
Replication. 

See De Injuria, &c. and the ſeve- 
ral Heads, 
Reputation, 

Where Evidence, 233, 294, 295 

Requeſt. © 
See Demand. 
Reſcous. 
What it is, 61 
Who may have the Action, 61, 
Where it can or cannot be WT 
ed, Ibid. 


What may be given in Evidence 
on the General Iſſue, Ibid. 
Where treble Damages, 62 
What muſt be proved in ſuch 
AQtion, Ibid. 
Perſon reſcued a good Witneſs, 


Ibid. 
Where it ſhall excuſe the Sheriff, 
63 
| Retainer. | 
No Right of, where there is a 
ſpecial Agreement, 45 
Who may retain, and for _ 
45, 4 
Of a Chaplain, how proved, 
I24--5 


Where an Executor or Admini- 
48, 141! 


ſtrator may retain, 


60 


ö 


— 


—S— —_ 


„„ 


Where it may be given in Eyi- 
dence, P.ge 141 


Return. 


Of Reſcous, what good, 63 
What Return is proper, where a 
Bankruptcy happens after Goods 


ſeized, 41, 42 
Right. 

Writ of, 115 

Petition of, 215 


8. 
Sale. 


| Of Goods when complete, 36, 50 


Scandalum Magnatum. 


How puniſhable, 3 
Declaration muſt alledge that the 

Plaintiff was ynus A 4 
How Defendant may juſtify, 8 


Second Deliverance. 
Writ of, what it is, 
Seiſin. 


Of Tenant to Præcipe, when it 
muſt be proved, in giving a 
Recovery in Evidence, 230-1 

Where Livery preſumed, or to be 
proved, 256 


Seizure. 


58 


Information of, ; 
If the Judge certify that there was 
a probable Cauſe, there is no 
Coſts, and only Two Pence 
Damages beſides the Value in 
an Action for a Seizure, bid. 


Sentence. 


DX. 


Sentence. 


Where the Sentence of one Court 
is Evidence in another, ſee 


Courts. 


Servant. 
See Maſter. 
Set-off. 
How to be pleaded, 178—9 
With what Pleas Notice of Set- 
off may be given, 181 


What Debts may or may not be 
ſet off, | 178- 9 
In what Action it may be, 178 » 
182 

Where a Defendant cannot ſet off 
in Actions brought by an Aſ- 
ſignee of a Bankrupt, Ibid. 


Sheriff. 
Where Reſcous ſhall excuſe him, 


63 
How anſwerable in Eſcape, ſee 
Eſcape. 
Debt againſt a Sheriff not within 
the Statute of Limitations, 168 
Action lies for taking inſufficient 
Pledges, 61 
What Evidence neceſſary in ſuch 
Action, Ibid. 
How ke may juſtify in an Action 
againſt him for levying on a 


Es fa. 91 
here he muſt ſhew a Copy of 

the Judgment, 1, 234 
How Priſoners are made over, 68 
Under - Sheriff is anſwerable in 
Caſe of Death of Sheriff till a 
new Sheriff appointed, bid. 


Where a new one muſt take Care | 


of all Perſons in his Cuſtody, 
_ 


Treſpaſs againſt him for taking 
Goods in Execution, Page 91 
Trover againſt him, 41, 42, 45, 


By him, - 
Where made liable by a ſubſe- 
quent A& of Bankruptcy, 41 
Debt againſt him for Money le- 
vied, 167, 168 
Where it is a good Return to ſay 
Nullus venit ad oſtendendum, & c. 


3 
Shop Book. 
Where Evidence, 282, 28 3 
Slander. 
What is, 3 to 10 
Scandalum Magnatum, 3. 4, 8 
What AQtonable, & $3.10 


Where ſpoken in reſpect of an 

Office of Truſt or Credit, 4, 5 
How Words to be underſtood, 4 
How Declaration to be proved, 


$, 6 
Words ſpoken in Confidence not 
actionable, 8 


Nor if ſpoken through Concern, 9 
Charging a Man with a Crime he 
znnot be guilty ef, 5 
When ſpecial Damage to be 
proved, 6, 3, 11 
What the Plaintiff may give in 
Evidence in Aggravation, 7 
When Defendant muſt and how 
he may juſtify, 5, 8, 9 
Where the Plaintiff has once re- 
covered Damages, he cannot 
bring another Action for other 
ſpecial Damage, 7 
Where Part of the Words only 
are actionable, the Court will 
grant a Venire de Novo, 8 
What he may or may not give in 
Evidence, 5, 9, 10 
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Entire Damages where ſome of the 
Words not actionable, if all in 
the ſame Count, good, Page 8 
One Action cannot be brought 
againſt two Perſons for ſpeaking 
the ſame Words, 5 
Coſts, 10, 11 
Limitation of Action, 11 


Solvit ad, or poſt Diem. 


When it may be pleaded, 1734 
What Evidence upon it, Did. 


Special Matter. 


When Evidence on the General 
Iſſue, 23, 298- 


Spiritual Court. 
See Counts. 
Stamps. 


Surrender of a Term need not be 
on Stamps, 110, 111 


Muſt be on all Deeds, 269 


Where a Leaſe, though not by 


Deed or Agreement, muſt be 
ſtamped, Bid. 


Statute Merchant. 
See Ejectment. 


Statutes. 


General Statutes need not be re- 
cited, 4 
General Rules relating to Actions 
given by Statutes, 194—5 
Private Acts muſt be ſnewu, 222 
Where not neceſſary, 224 


Where a Proviſo muſt be mo 


or not, 225 
What is a Private or public Act, 

223 
Where a Public Act muſt be 


| 


_— 


* 


ſhewn, and cannot be given in 
Evidence, Page 224—5 
What is Evidence of a general 


AQ, 225 
What a Private AQ, Thid. 
Mert. c. 1. | 116 
Gloſter. 6 Ed. 1. c. 1. 328 
: c. 5. 119 
Weſtn. 1. c. 34. 3 
Weſtm, 2. c. 5. 122, 123 
Weſim, 2. c. 1. 224 
c. 25. 121 
c. 26. 217 
c. 30. 123, 304 
C. 31. 315 
13 Ed. 1. c. 2. 58 
13 Ed. 3. c. 23 127 
25 Ed. 3. c. 5. Ibid, 
14 Ed. 3. c. 6. 322 
31 Ed. 3. c. 11. 127 
Marlbr. c. 3. 302 
42 Ed. 3. c. 11 304 
Wintom, c. 2 184 
8 Hen. 6. c. 12 322 
c. 15. Ibid. 
3 Hen. 7. c. 10. 125 
4 Hen. 7. c. 20. 197 
11 Hen. 7. c. 20. 101 
21 Hen. 8. c. 13. 124 
e. 15. 111 
C. 19% 57 
23 Hen, 8. c. 15. 330 
31 Hen. 8. c. 13. 189 
32 Hen. 8. c. 2. 115 
c. 28. 100 
c. 30. 322 
8. * 159 
c. 37. 56, 177 
22 3 Ed. 6. c. 1 185 
5 Ed. 6. c. 14. 225 
2 3 P. M. c. 13. 242 
c. 10. Did. 
5 Ax. c. 4 192 
13 Eliz. c. 5. 257 
13 Eliz. c. 7. 38 

c. 12. 12 


X. 
18 Elia. c. 5. Page 196, 333 


C. 112 
?.. 14. 323 

27 Elz. c. 4. 259, 90 
c. 13. 184—5, 188 


31 Eliz. c. 5. 194 
43 Eliz. c. 2. 112 
c. 6. 2 
I 2 1. c. 15. 38, 43, 262 
3 fac, 1. c. 3. =_: 
4 Jac. 1.C. 3 331 
7 Tac. 1. c. 5 332 
c. 12. 282 
21 Jac. 1. c. 4. 195 
c. 12. 23, 332 
c. 13. 323. 


c. 16. 10, 22, 92, 
102, 103, 115, 
148, 150, 262 


c. 19. 42, 38 
13 Car. 2. c. 209 
14 Car. 2. c. 24. 38 


16 17 Car. 2. c. 8. 10, 
88, 119, 169, 197, 324 


17 Car. 2. c. 7. 57 
— % . . 2 
22 & 23 Car. 2. c. 9. 329 
e, % as 

29 Car. c. 3. 91, 263, 266, 
278—9 

c. 7. 63, 184 


364 M. c. 14. 
| 176, 250, 261 
e. 11. 333 
48 5 V. & M. c. 18. 
210, 
798 V. z. c. 23. = 
8 9 V. z. c. 11. 163, 
330, 331 
c. 26. 67, 68 
9 10W. 3. c. 11. 312 
e. 17. , 
10 11 CJ. 29 105 


Amr. c. 16. 59, 103, 


127, 169, 171, 3 
Ann. c. 18. 85 
Ann. c. 18. my 


& 4 Am.c.g 137, 272 | 
& 5 


9 Am. c. 14. Page 195, 274 
c. 20. 64, 210, 211, 


325 

10 Am. c. 18. 253, 256 

12 Ann. c. 14. 125 

3 Geo. 1. c. 68 

5 Geo. 1. c. 6. 209 

. 26 

11 Geo. 1. c. 201 

2 Geo, 2. c. 22. 178 

c. 23. 145 

4 Geo. 2. c. 28. 55, 96 
5 Geo. 2. c. 30. 43, 181 

8 Geo. 2. c. 16. 185, 186 

187 

c. 24. 179 

11 Geo. 2. c. 19. 58, 60, 

82, 95 

14 Geo, 2. c. 20. 231 

17 Geo. 2. c. 38. 82 

19 Geo. 2. c. 34. 46 

22 Geo. 2. c. 24. 186 

24 Geo. 2. c. 18. 197, 305, 

23,83 

C. 83 

25 Geo. 2. c. od 265 

26 Geo. 2. c. 33. 113 

27 Geo. 2. c. 20. 83 


See alſo Penal Statutes. 


Surrender. 


Of a Term may be by Note in 
Writing, and without Stamps, 
111 

What amounts to a Surrender, 


Ibid. 
Survey. 


Of a Manor, where Evidence, 
248, 283 


Tales. 


I 
K. 


Tales. 


Can't be on Indictments or In- 
formations without a Warrant 
from the Attorney General, 

Page 305 
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Tenant in Common. 


Who is ſuch, 85 
When and how to be pleaded, - 
and given in Evidence, 34, 91 
When the Poſſeſſion of one is the 
Poſſeſſion of both, 34, 35, 
102, 115 

After Petition to preſent by Turns, 
they are ſeized of their ſepa- 
rate Parts, 123 
When one can bring 'Trover 
againſt the other, 34, 35 
When againſt another Perſon, 35 
When one can bring an EjeQ- 
ment againſt the other, 109, 
110 

They cannot join in a Leaſe to 
bring an Ejectment, 107 
What is an Ejectment by one 
Tenant in Common of another, 


110 
Where they muſt join or ſever, 
157—8 
Tender and Refuſal. 
When it amounts to Payment, 
72, 166 
In Covenant how to be pleaded, 
166 
What Tender is good, 155—6 


Of what Time to be pleaded, 
. 

Of "Amends when good in Reple- 
vin, 60 
In Treſpaſs, G2 
At what Time to be pleaded, 156 


| 


8 
Tenor. 
What is ſuch, Page 5 
Term. 


Where there ſhall be a Relation 
to the firſt Day of the Term, 
or to the Time of filing the 
Bill only, 137—8 

Termor may enter immediately 
after an Habere facias Seiſinam 
on a Recovery by 21 H. 8. 

111 


Terrier. 
Of a Manor good Evidence of its 


Boundaries, 248 
Where of a Glebe good, Ibid. 

| Timber. 
Whoſe Property it is, 84 


Againſt what Tenant an Action 
lies for cutting them, 84, 86 
What Action lies, Ibid. 
Excepted in the Leaſe, what Ef- 
fect it has, 85 
Whoſe Property growing on ex- 
treme Bounds, Ibid. 
Sold by Tenant in Tail, 90 
See alſo Treſpaſs, Trover. 


Towing Paths. 


When claimable of common 
Right, 90 


Trade. 


What Trades are within the Sta- 
tute of Eliz. 192 

Action on it, Ibid. 

What is a ſufficient Service, 


192—3—4 
Action for Miſbehaviour in, 73 


How the Plaintiff may reply, Ibid. 


| 


Traverſes 
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Traverſes, Page 55, 56, 
8 925, 93 


A Traverſe that a Manor is not 
the Freehold of the Defendant, 
admits that it is a Manor, and 
therefore that need not be pro- 


ved, 298 

Of Inquiſitions, 215 

No Coſts on theſe, 334 
Treſpaſs. 

| Where it lies, 26, 79, 81, 83, 

84 

Where not, 26, 77, 79 

Every Part of the Declaration is 

deſcriptive, 65 


Where Treſpaſs or Caſe lies, 79 
Againſt whom it will lie, 82, 83, 
86, 87, 91 

Where 2 Treſpaſſer ab Initio, 81 
Againſt Huſband and Wife, 22, 


. Is 

By a Copyholder againſt the 
Lord, 85 
Where it lies againſt an Officer 
or Perſon acting under 8 
3, 84 

When they muſt ſhew a Judg- 
ment, 91 
When not, 23, 83 
Lies after Judgment vacated, 84 
Where it lies after Diſtreſs taken 
for the ſame Cauſe, Ibid. 
What Certainty is neceſſary in 
the Declaration, Ibid. 
Can only prove what is laid in the 


Declaration, 84 
Continuando, 86 
Abuttals when to be proved, 89 
What may be laid in the Decla- 

ration, or given in Evidence in 

Aggravation of Damages, Ibid. 
What Intereſt the Plaintiff muſt 

have to maintain Treſpaſs Qua- 
| 85 


re Clauſum fregit, 


Where the Right may come in 
Queſtion, Page 89 
Juſtibcation of local Treſpaſs how 
to be made, 90 
Where Poſſeſſion is ſufficient to 
declare on, 85, 86 
Where Poſſeſſion is a ſufhcient 
Juſtification, 89 
What is Evidence on the General 
Iſſue, 90, 91 
Plea of Diſclaimer, Treſpaſs in- 
voluntary and Tender of A- 
mends, 92 
Liberum T enementum, where it may 
be pleaded, and what is ſufh- 
cient Proof on it, 92 
How to reply to it, 93, 94 
Where the Defendant's Juſtifica- 
tion conſiſts of many Things, 
how the Plaintiff may traverſe, 


When the Plaintiff may * 
the Command, &c. in a Juſti- 
fication, 55 

How the Plaintiff is to traverſe the 
Title of the Defendant, 92, 93, 

| 94 

Guilty as to Part, or as to ſome of 
the Defendants, and not guilty 
as to the Reſidue, 94 

De Inj uri ſud proprid, where good 
or not, 93 

ufficiency of Common left can- 
not be given in Evidence on it, 

Ibid. 

One Defendant found guilty on the 
General Iſſue, the other juſtifi- 
ed and acquitted, the Plaintiff 
cannot have Judgment, 94 

Where Damages may be ſevered- 
or not, | 5 

New Aſſignment, where neceſſary, 

| 17, 92 

For meſne Profits after FjeAment, 

and by and againſt whom, 87 


What 


XN © BW 
What to be proved in ſuch Ac- 


tion, Page 87 
Merged in a Felony, 32, 77 
Difference between Treſpaſs for 


Goods and Quare Clauſum fregit ' 


as to Title to Place where, &c. 


39 
Trial. 


In Dower, Life or Death of the 
Huſband ſhall be tried by the 
Court, and not by a Jury, 118 

How / Marriage ſhall be tried, 113, 

114, 118 


Trover. 


For what it lies, 32 to 38 
Where Trover or Aſſumpſit is pro- 
per 72 
Who may bring it, 33, 35, 45, 46 
By a Landlord againſt a Tenant, 
8 

Againſt whom it may, or may not 
be brought, 41, 45, 46, 47 
Of Property in the Plaintiff, 33, 


34, 36 
Of Poſſeſſion in the Defendant, 


33» 34 
Of the Converſion, 33, 44, 45, 


46, 47 

Converſion laid or proved in 
Term, and the Declaration 

| ys yet the Plaintiff may 
ew when the Writ in FaQ 
iſſued, 137-8 
How the Plaintiff may declare, 33, 


37 

What Certainty the Declaration 
muſt have, 33 39 
What the Plaintiff muſt prove, 33, 


37 
When the Huſband and Wife may 


Join, 34 

How to be brought againſt Huſ- 
band and Wife, 

By an Executor or Adminiſtrator, 


47, 48 


By Joint-tenant, Tenant in Com- 

mon or Parcener, Page 34, 35 
By the Aſſignee of a Bankrupt, 37 
What ſuch an Aſſignee mult 


prove, 377,41 
Againſt a Sheriff or Officer, 41, 
45, 46 


What to be proved in Trover for 
Goods taken at Sea, 44 
Plea, 48, 49 
Who may juſtify detaining for 
Payment, 45, 48 
Where Joint-tenancy, Oc. may be 
given in Evidence, 35 
Where to be pleaded in Abate- 
ment, Thid. 
Where a taking by a Servant is 
ſufficient to charge the Maſter, 


Where a Refuſal by a Serena 
Evidence of a Converſion by 
the Maſter, Ibid. 

Where Bankrupt may be a Wit- 
neſs to prove Property in him- 
ſelf, or a Debt due, 43 

Where the Goods may be brought 
into Court, . 49 

Where Proceedings ſtaid on deli- 
vering the Goods to the Plain- 


tiff, Ibid. 
Truſt. 


Action for Miſbehaviour in, 69, 70 
Tythes. 

Action for not ſetting them out, 
=> 188 
What the Plaintiff muſt mow 
What he muſt prove, when Par- 

ſon, Did. 
Diſcharge of, 189 
One Defendant may be found 

guilty and others not, 188 
Non Decimando, where it may be 


given in Evidence, 189 
Where 


C 


Where the Pope's Bull is Evidence 
of a Diſcharge, Page 248 
How the Plaintiff may _— 
1 
The Plaintiff or Defendant ſhall 
have Coſts, 331 
What Lands are exempt as bar- 
ren, 191 
The Statute extends only to pre- 
dial Tythes,  Thid. 


Parſon's Book good Evidence of a 


Modus, 236 
U. 2 
Uſe and Occupation. 
Aion for it, 1389 
V. 
Variance. 


Where fatal in ſpecial Aſſumpſit, 
145, 275 

Where Variance between Iſſue 
and Verdict fatal or not, 56, 


59, 60, 65, 76 


Where in ſetting out a Bond or | 


Contract, 169, 170-1 
Venire. 
Where granted de novo. 8, 178, 
313 
Venue. 
Where neceſſary, 146 
Verdict. 


In Reple vin, if Damages are found 
for the Plaintiff for Part, where 
the Defendant is intitled to a 
Return, ſo much of the Finding 
is void, 57 

Hou it ought to be in Detinue, 51 


When a Verdict may or may not 
be given in Evidence, Page 33, 
102, 233, 243 

Where if the Jury negle& to give 
Damages it may be ſupplied by 
Writ of Inquiry, 58, 203 
If the Subſtance of the Iſſue be 
found, that is ſufficient, 56, 65, 
Some of the Defendants found 
guilty, other not, 14. 188 
The Jury muſt find all they are 
charged with, 178 


Not Evidence unleſs between Par. 


ties or Privies, 232, 233, 242. 
Where it is Evidence though 
given between different Parties, 
233, 243 
Where it cannot be given in Evi- 
dence without proving the Judg- 
ment on it, 234 
Where it may, 234, 243 
Where the Oath of a Perſon de- 
ceaſed on a former Trial, and 
the Verdict on it, may be given 
in Evidence, 242 
Verdict cannot find any Thing 
againſt what the Parties have 
admitted on Record, 298 
Where avoided by Mibehaviour 
of the Jury, 308 
What DefeQs are aided by, or 
ſhall be amended after VerdiQ, 
320 

View. 


By how many to be had, 120, 305, 
306 
Where and how granted, $05,306 


Videlicet, 22, 66 
Void and Voidable. 


Where a Leaſe is void or void- 
able, | 96, 177 
Where a Deed is ſo, 172, 177, 
224 

Where 
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Where the Reſignation of an Of- 
fice is voidable, Page 207 


Voluntary Settlement. 
What is, 257 to 263 


W. 


Warrant. 


At what Time a Warrant to diſ- 
train for a Poor Rate may be 
made, 82 

When to be under Seal, 83 

What is ſufficient to juſtify an Of- 
ficer, 23, 24, 83 

Sufficient Evidence in an Action 
of Eſcape againſt a Sheriff of 
the Writ and Delivery of it, 66 


Warrant of Attorney. 
See Attorney. 


Warranty. 
Of Perſonal Chattels, 30, 31 


Waſte. 


Where the Action lies, 119 


Plaintiff muſt prove his Title as 


laid, Ibid. 
So he muſt prove the Waſte to be 
done as laid, Ibid. 
What the Defendant may give in 
Evidence, 120 
Grantee may take Advantage of 
it, e 
When Damages ſhould be found 
entire or ſeveral, 120 


If the Damages are ſmall, the 
Plaintiff ſhall not have Judg- 
ment, Ibid, 

Watercourſe, ſee Caſe. 

Way, ſee Caſe. 


Will. 


What Atteſtation is good, 263--4 
How the Execution is to be proved 
on an EjeQment, 264 


| Probate or Copy is no Evidence 
in Caſe of a Deviſe of Lands, 
Page 245--6 

Aliter in Caſe of Perſonal Eſtate, 
Ihid. 

Where the Ledger Book of the 
Eccleſiaſtical Court, or a Copy 


of it, is Evidence, Ibid. 
Who is a good Witneſs to prove 
it, 265 


How to be executed, 263--4 
Where and againſt whom a Re- 
cital of it is good Evidence, 108 
May give Evidence that the Pro- 
bate is forged, 247 
So Probate may be avoided by 
proving Bona Notabilia, Ibid, 
So Evidence may be given that 
Adminiſtration was revoked, 


Did. 
Where Parol Evidence may ex- 
plain it, 296—7 


Parol Evidence is never admitted 
to alter the apparent Intent of a 
Will, 297 

Fraud in obtaining a Will, 266 

What AQs revoke a Will, Ibid. 


Witneſs. 


Where a Bankrupt is not, 40, 43 
Party reſcued 1s, 62 
So Party eſcaping in Caſe of a 
voluntary Eſcape, 67 
Where the Servant is in an Action 
againſt the Maſter for the Ser. 
vant's Negligence, 77 
Where and in what Manner one 
Defendant may be made a 
Witneſs for or againſt another 
Defendant, 98, 99, 285--6 

A Son, who gave away his Fa- 
ther's Money, allowed to prove 
it, 35, 289, 290 
Servant wm Maſter's 
Goods, Witneſs for Maſter, 

| 290 
Perſon, 


X. 


Perſon, who preſented to a Liv- 
ing, is no Witneſs to prove a 
Preſentation, tho” he were only 
Grantee of the next Avoidance, 

Page 105 

Party robbed a good Witneſs, 187 

Where the Defendant in an Action 
for a malicious Proſecution is a 
good Witneſs to prove a Felony 
committed, 14, 15 

Where Freemen or their Wives 

are not Witneſſes, 194 

Where a Legatee or Creditor is a 

good ſubſcribing Witneſs to a 
" "> 265, 266 

Party intereſted cannot be a 
Witneſs, 283, 288, 294 

Where he may, 288, 289, 290-1 

What Imtereſt diſables, 284 

Where a Truſtee is a Witneſs, 

Ibid. 

Counſel or Attornies, where Wit- 
neſſes or not, Ibid. 

Particeps Criminis where a Wit- 
neſs, og. 286 

Baron and Feme where Witneſſes 
for or againſt each other, 286-7 

Father or Mother good Witneſſe; 

to prove the Marriage, Acceſs 
and Legitimacy, -. 

Perſons who have acted under an 
Authority good Witneſſes, 291 

Perſons ſtigmatized, by what 
Crimes incapacitated, 291--2 

Burning in the Hand reſtores the 
Credit, 292 

One convicted of Perjury at Com- 
mon-Law, and pardoned, is a 
godd Witneſs: Aliter if con- 
victed on the Statute: But to 


take Advantage of this, the 
Party muſt prove a Copy of 
the Record of Conviction, Page 


| 292 
Infidels not Witneſſes, Ibid. 
Perſons excommunicated, bid. 


Whether Popiſh Recuſants are 
good Witneſſes, Ibid. 
Perſons outlawed good Witneſſes, 


293 
Ideots and Madmen not good Wit. 


neſſes, Ibid. 
Children, where good Witneſſes, 
and at what Age, 293 
Words. 
What are actionable, 4, 8 
See Slander. 
Vrrit. 


Who muſt ſhew it returned, 23 
Where it muſt be proveg, or not, 
144, 149, 150, 187 

Where it is the Commencement 
of the Suit, 150, 151, 195 
How it is to be proved, 234 


See alſo Latitat. 


Writing. 


Where Compariſon of Hands is 
Evidence, 2.36 
How the Hand-writing of a Party 
is to be proved, Ibid. 
Where Entries of Payment, or 
Delivery, of Goods, made by a 
Perſon who is dead, are good 
Evidence, 236, 282, 283 


